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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5875) 


In re MILK DEALERS’ ASSOCIATION OF METROPOLITAN NEW YORK, 
INC., et al. AMA Docket No. 27-125. Decided March 7, 1958. 


Intervention 


Full intervention as parties is prohibited by the rules of practice, but the 
applicants may participate in oral and written argument. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING APPLICATION 


In this proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), Dairymen’s League 
Co-operative Association, Inc., Eastern Milk Producers Co- 
operative Association, Inc., Metropolitan Co-operative Milk 
Producers Bargaining Agency, Inc., Mutual Federation of In- 
dependent Cooperatives, Inc., and United Milk Producers of 
New Jersey filed on March 7, 1958, an application for inter- 
vention. It is clear from the application that these associations 
have a substantial interest in the outcome of this proceeding. 
Therefore, while full intervention as parties is prohibited by 
section 900.57 of the rules of practice (7 CFR 900.57), the 
application is hereby granted with respect to participation in 
oral and written argument herein. 


(No. 5376) 


In re EDWARD J. VAGIM, d/b/a EDWARD J. VAGIM & Co. AMA 
Docket No. 89-1. Decided March 11, 1958. 


Inadequacy of Petition—Application 
To Dismiss Granted 


The petition fails to set forth sufficient facts with clarity to permit the 
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respondent to file an adequate answer and, therefore, the petition is 
dismissed. 


Petitioner pro se. Mr. John S. Griffin, for Agricultural Marketing Service. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed January 9, 1958, by Edward J. Vagim, d/b/a Edward J. 
Vagim & Co., a handler regulated under Order No. 89, regu- 
lating the handling of raisins produced from raisin variety 
grapes grown in California. On February 7, 1958, the Acting 
Deputy Administrator, Agricultural Marketing Service, pursu- 
ant to section 900.52(c) of the rules of practice (7 CFR 
900.52(c)), filed an application to dismiss the petition and a 
memorandum of law in support thereof. Respondent contends 
that the petition does not comply with section 900.52 of the 
rules of practice because, among other reasons, it does not con- 
tain a full statement of the facts upon which the petition is 
based. A copy of the application to dismiss, together with a 
copy of the brief in support thereof, was served upon petitioner 
February 12, 1958, and petitioner filed an answer to the appli- 
cation and requested oral argument. 


It is not possible to ascertain from the petition with any 
degree of certainty the underlying facts which form the basis 
of the obligations alleged to be unlawful and, in fact, what 
obligations are claimed to be unlawful. Petitioner’s primary com- 
plaint appears to involve the certification of his raisins under 
the order as being off-grade. This matter is apparently the 
proper subject of an action under section 8c(15)(A) of the 
act (7 U.S.C. 608c(15)(A)). However, the petition fails to 
set forth sufficient facts with clarity to permit the respondent 
to file an adequate answer thereto and should, therefore, be 
dismissed. Cf. In re Fair Lawn Dairies, Inc., 14 A.D. 641 
(1955); In re Deems Ice Cream Corporation, 12 A.D. 465 
(1958), 11 A.D. 573 (1952). 

It should be stated at this point for petitioner’s guidance in 
preparing a new petition and to indicate additional reasons for 
dismissal of the petition that the practicality of an order issued 
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under the act, as distinguished from its legality, is not an issue 
for adjudication in a proceeding pursuant to section 8c(15) (A) 
of the act. In re College Club Dairy, Inc., 14 A.D. 790, 794 
(1955). Such section of the act states, in effect, that a handler 
may file a petition claiming solely that an order, a provision 
thereof, etc., is “not in accordance with law.” Similarly, the 
petition contains matters more properly addressed to the Sec- 
retary in his quasi-legislative capacity, such as the requested 
amendment of the order to provide for arbitration and to modify 
the provision thereof with respect to the unloading process on 
incoming raisins. Cf. In re Clermont Spring Dairy, 6 A.D. 285, 
287 (1947). 

Petitioner requested oral argument on respondent’s applica- 
tion to dismiss. Since the petition clearly fails to meet the 
requirements of section 900.52 of the rules of practice and since 
a new petition may be filed, no useful purpose would be served 
by such argument and petitioner’s request is denied. 


Accordingly, the petition is dismissed but the petitioner may 
file an amended petition within 20 days following service of a 
copy of this order upon him. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 5377) 


P&S Docket No. 2284. Dismissed March 19, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5378) 


P&S Docket No. 2285. Dismissed March 19, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5379) 


P&S Docket No. 2287. Dismissed March 19, 1958. by Thomas J. 
Flavin, Judicial Officer. 
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(No. 5380) 


P&S Docket No. 2288. Dismissed March 19, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5381) 


FRANK Basso v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 7091. Decided March 5, 1958. 


Failure to Sustain Burden of Proof—Dismissal 


Since the evidence of record supports respondent’s position rather than 
complainant’s, the complaint is dismissed. 


Unrah & Jordan, of Homestead, Florida, for complainant. Silk & Springer, 
of Boston, Massachusetts, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 25, 
1957. Eight formal complaints were filed on May 17, 1957, 
and were consolidated in this one proceeding. Complainant seeks 
to recover a total of $3,662.65, the alleged balance of the total 
purchase price of one truckload and seven carloads of tomatoes 
sold to respondent during December 1956. 


A copy of the formal complaints and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 29, 1957. A copy of the report of investigation was served 
upon complainant on May 31, 1957. 


In his answer filed on July 23, 1957, respondent admits the 
sale, acceptance and payment of the one truckload, five carloads, 
and a portion of a sixth carload of tomatoes as alleged in the 
complaints but denies any balance due. Respondent avers that 
the agreements between the parties called for prices “to be 
agreed upon” and that subsequently the parties did in fact agree 
upon prices which respondent remitted to complainant. As to 
car FGEX 56267 and a portion of car FGEX 59784, respondent 
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denies the sale thereof and alleges the tomatoes were consigned 
to respondent who truly and fully accounted to complainant for 
the sale proceeds. Respondent also alleges an accord and sat- 
isfaction. 

Oral hearing was held at Boston, Massachusetts, on October 
10, 1957, at which respondent was represented by counsel. 
Three witnesses appeared and testified, one for complainant, 
two for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Compiainant is an individual, Frank Basso, whose address 
is P. O. Box 2, Florida City, Florida. 


2. Respondent is an individual, Anthony J. Sarno, doing 
business as Sunlight Tomato Repacking Co., whose address is 
82-88 Commercial Street, Boston, Massachusetts. At the time 
of the transactions involved herein, respondent was licensed 


under the act. 


3. On or about December 14, 1956, in the course of inter- 
state commerce, complainant sold to respondent one truckload 
of tomatoes consisting of 32 crates of size 5 x 6, 206 crates of 
size 6 x 6, 224 crates of size 6 x 7, and 38 crates of size 7 x 7. 
The prices were to be agreed upon after delivery of the toma- 
toes to respondent. On or about December 14, 1956, tomatoes 
meeting the specifications of the contract were shipped by com- 
plainant from Florida City to respondent at Boston. Complain- 
ant invoiced this truckload to respondent in a total amount of 
$3,131. Upon arrival of the shipment at Boston, respondent 
accepted the tomatoes. On or about December 22, 1956, the 
parties agreed upon a price of $2,631, f.o.b. shipping point, 
which amount respondent paid to complainant. 


4. On or about December 15, 1956, in the course of inter- 
state commerce, complainant sold to respondent a portion of a 
carload of tomatoes, FGEX 59734, consisting of 36 crates of 
size 6 x 6, 171 crates of size 6 x 7, and 64 crates of size 7 x 7, 
at prices to be agreed upon after delivery of the shipment to 
respondent. The car also contained 107 crates of size 7 x 8, 
being shipped to respondent on a consignment basis. On or 
about December 15, 1956, complainant shipped tomatoes meet- 
ing the specifications of the contract from Florida City to Bos- 
ton. Complainant invoiced this car to respondent in a total 
amount of $1,135.88, including $3.63 for ice. Upon arrival of 
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the shipment at Boston, respondent accepted the tomatoes. On 
or about December 22, 1956, the parties agreed upon a price of 
$853.00, f.0.b. shipping point, for the tomatoes sold. Respondent 
paid complainant this amount, plus $30.87, the net proceeds 
of the 107 crates of tomatoes sold by respondent for complain- 
ant’s account. 


5. On or about December 15, 1956, in the course of inter- 
state commerce, complainant sold to respondent 399 crates of 
size 6 x 7 tomatoes at a price to be agreed upon following de- 
livery of the tomatoes to respondent. On or about December 
15, complainant shipped tomatoes meeting the specifications of 
the contract in car SFRD 3719 from Florida City to Boston. 
Complainant invoiced this car to respondent in a total amount 
of $2,294.25. Upon arrival of the shipment at Boston respond- 
ent accepted the tomatoes. On or about December 22, 1956, 
the parties agreed upon a price of $1,895.25, f.o.b. shipping 
point, and respondent paid complainant this amount. 


6. On or about December 15, 1956, in the course of inter- 
state commerce, complainant sold to respondent a carload of 
tomatoes, FGEX 34662, consisting of 45 crates of size 5 x 6, 
263 crates of size 6 x 6, and 1 crate of size 6 x 7, at prices to 
be agreed upon after delivery of the shipment to respondent. 
On or about December 15, 1956, complainant shipped tomatoes 
meeting the specifications of the contract from Florida City to 
Boston. Complainant invoiced this car to respondent in a total 
amount of $1,855.63, including $3.63 for ice. Upon arrival of 
the shipment at Boston, respondent accepted the tomatoes. On 
or about December 22, 1956, the parties agreed to a price of 
$1,547.63, f.0.b. shipping point, and respondent paid this amount 
to complainant. 


7. On or about December 19, 1956, in the course of inter- 
state commerce, complainant shipped from Florida City to 
respondent at Boston on a consignment basis a carload of to- 
matoes, FGEX 56267, consisting of 219 crates of size 6 x 7 
and 180 crates of size 7 x 7. Respondent accepted the tomatoes 
on arrival. On or about December 22, 1956, complainant agreed 
to sell the tomatoes to respondent at $3.50 per crate for the 
size 6 x 7’s and $3.00 per crate for the size 7 x 7’s, delivered 
Boston, Massachusetts. Respondent paid complainant $749.23, 
being the delivered price of $1,306.50, less the freight charges 
of $557.27 paid by respondent. 
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8. On or about December 14, 1956, in the course of inter- 
state commerce, complainant sold to respondent one carload of 
tomatoes, FGEX 575938, containing 324 crates of size 6 x 7 
tomatoes and 75 crates of size 7 x 7 tomatoes, at prices to be 
agreed upon after delivery of the shipment to respondent. On 
or about December 14, 1956, complainant shipped tomatoes 
meeting the specifications of the contract in car FGEX 57593 
from Florida City to respondent at Boston. Complainant in- 
voiced respondent for this car in a total amount of $2,044.50. 
Upon arrival of the shipment at Boston, respondent accepted 
the tomatoes. On or about December 22, 1956, the parties 
agreed upon a price of $1,483.50, f.o.b. shipping point, which 
amount respondent paid to complainant. 


9. On or about December 13, 1956, in the course of inter- 
state commerce, complainant sold to respondent 399 crates of 
size 6 x 7 tomatoes at a price to be agreed upon after delivery 
to respondent. On or about December 13, 1956, complainant 
shipped tomatoes meeting the specifications of the contract in 
car FGEX 57016 from Florida City to respondent at Boston. 
Complainant invoiced respondent for this car in a total amount 
of $2,148.50. Upon arrival of the shipment at Boston, respond- 
ent accepted the tomatoes. On or about December 22, 1956, 
the parties agreed to a price of $1,862.50, f.o.b. shipping point, 
which amount respondent paid to complainant. 


10. On or about December 13, 1956, in the course of inter- 
state commerce, complainant sold to respondent 330 crates of 
size 6 x 6 and 69 crates of size 6 x 7 tomatoes at a price to 
be agreed upon after delivery of the tomatoes to respondent. 
On or about December 13, 1956, complainant shipped tomatoes 
meeting the specifications of the contract in car FGEX 55736 
from Florida City to respondent at Boston. Complainant in- 
voiced respondent for this car in a total amount of $2,854.50. 
Respondent accepted the shipment upon arrival at Boston. On 
or about December 22, 1956, the parties agreed upon a price 
of $1,995.00, f.o.b. shipping point, which amount respondent 
paid to complainant. 


11. The formal complaints were filed on May 17, 1957, which 
was within 9 months after the alleged causes of action accrued. 
CONCLUSIONS 

Respondent admits the sale, acceptance and payment of one 
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truckload, five carloads, and a portion of a sixth carload of 
tomatoes as alleged in the complaints but denies that any bal- 
ance remains due complainant. It is respondent’s position that 
the contracts between the parties called for f.o.b. shipping 
point prices “to be agreed upon;” that agreement was reached 
on prices in the course of a telephone conversation on or about 
December 22, 1956, between respondent and complainant’s Jack 
Miller; and that complainant has been paid the entire amount 
of these agreed prices. 


Complainant contends that prices were agreed to at the time 
of sale and that as each car or truck was shipped an invoice 
was sent to respondent; that respondent made no complaint or 
objection to the prices upon receipt of the invoices; that re- 
spondent was charged no more than the f.o.b. price at that time; 
and that respondent, upon realizing he was to suffer a loss, 
speculated with the tomatoes. 


In our opinion, the weight of the record evidence supports 
respondent’s version of the dispute as to prices. While it is 
true that in each instance but one complainant invoiced re- 
spondent at the time of shipment, these invoices, after all, 
amount to no more than self-serving declarations and are not 
the contracts between the parties. Respondent testified that he 
complained to Miller upon receiving these invoices; that he 
wanted to reach an agreement on prices so that he could for- 
ward the money to complainant; that he repeatedly asked Miller 
to forward the inspection reports and bills of lading, all of 
which he received in one mail at the time final payment was 
made to complainant; and that at all times Miller told him not 
to worry about it, that complainant’s bookkeeper sends out 
invoices as a matter of course. 

Complainant’s Jack Miller testified that on or about Decem- 
ber 22, 1956, after complainant’s bookkeeper had informed him 
that respondent owed about $25,000, he telephoned respondent 
to discuss the matter. According to this witness, all he heard 
during the telephone conversation was how much respondent 
had lost on the tomatoes. Respondent testified that it was at 
this time the prices for the tomatoes were agreed upon, that 
he had complainant’s invoices in front of him and as soon as 
a price was agreed to he made the change on the invoices, and 
that following the telephone call he had his bookkeeper insert 
the price changes on duplicate copies of the invoices, all of 
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which were mailed to complainant with respondent’s checks 
in payment, as well as a statement showing the breakdown on 
the prices per car and truck as agreed to by respondent and 
Miller. 


In addition to the one truckload and seven carloads of to- 
matoes in controversy, complainant invoiced respondent for a 
truckload of tomatoes, 2269-L.N.C., on November 22, 1956, in 
the amount of $2,888, and for a carload of tomatoes, PFE 
62274, on December 4, 1956, in the amount of $3,027.75. Re- 
spondent changed these amounts on complainant’s invoices as 
follows: $2,888 to $2,664 and $3,027.75 to $2,771.75. Respond- 
ent’s check in payment for these two shipments was in the 
exact amount of the changes made by respondent on complain- 
ant’s invoices, less a $3 icing charge, or $5,432.75. This check 
was accepted by complainant as full payment for the two ship- 
ments. It is more than significant that the date of this check 
is December 22, 1956, the same day that respondent claims 
Jack Miller agreed to change the invoiced prices on the loads 
in question. 


Respondent’s bookkeeper, Joan Porcelli, testified that she 
answered the telephone call from Jack Miller, that the call 
lasted about 20 minutes or a half hour, that she observed re- 
spondent “changing the prices on the invoices and he was say- 
ing, ‘Okay, Jack, that’s all right with me,’ ” that when the call 
was concluded she made a check out for Frank Basso and mailed 
it with duplicate copies of the invoices containing the price 
changes to complainant. 


The Department’s report of investigation reveals additional 
information indicating prices were not agreed upon at the time 
the contracts were negotiated. In examining respondent’s files 
on the shipments in question, the investigator observed notes 
which respondent stated had been taken down by him at the 
time of his original conversations with Jack Miller. Respondent 
pointed out to the investigator that in most instances, prices 
were not shown and, according to respondent, if prices had 
been agreed upon he would have listed them at the time of the 
conversations. 

Respondent’s checks in payment for the tomatoes in con- 
troversy are dated December 26, 1956, and January 7, 1957, 
and are in the respective amounts of $5,341 and $10,085.42. 
These checks which were received and deposited by complainant 
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were accompanied by duplicate copies of complainant’s invoices 
showing price changes to account for the total amount of the 
two checks, and by respondent’s statements which likewise 
reflect price changes in the amount of the two checks. After 
mailing these checks, respondent heard nothing more of the 
matter until he received complainant’s letter dated February 
2, 1957, demanding payment of a claimed defict amounting to 
$3,662.65. 

The burden was on complainant to prove that the parties 
agreed upon prices at the times the contracts were entered 
into. This he has failed to do. Respondent, on the other hand, 
offered convincing evidence to show that the contracts called 
for prices to be determined at a later date. This being so, it 
is our conclusion that the contracts between the parties pro- 
vided for prices to be agreed upon, that such agreement was 
in fact reached on or about December 22, 1956, and that re- 
spondent has paid to complainant the full amount of the agreed 
prices. 

Respondent denied the purchase of car FGEX 56267, claiming 
that it was received on consignment with the net proceeds being 
truly and correctly accounted for to complainant. It appears 
that this car was included in the discussion of prices on De- 
cember 22, 1956, for it is shown in respondent’s statement and 
accounted for as a consigned car. No invoice was found on 
this car in either complainant’s or respondent’s file and, accord- 
ing to the report of investigation, respondent stated he dis- 
cussed the matter with Jack Miller and they agreed to a price 
of $3.50 per crate for the 219 crates of size 6 x 7 and $3 per 
crate for the 180 crates of size 7 x 7, delivered Boston. Re- 
spondent paid complainant on this basis for a total of $1,306.50, 
less freight of $557.27, or $749.28. We believe the evidence 
warrants our conclusion that car FGEX 56267 was shipped 
to respondent on a consignment basis, but, after delivery, the 
transaction was changed into a sale at a price of $1,306.50, 
delivered Boston. 


In view of the foregoing conclusions, the complaints should 
be dismissed. We find it unnecessary to determine whether pay- 
ment by respondent and acceptance by complainant after the 
telephone conversation of December 22, 1956, was an accord 
and satisfaction. 


> - © FH C,H Af 


ac 


a 


a ctrrht ee AR 





DANIEL H. HUDSON v. BATTLEGROUND FARMS 177 
Cite as 17 A.D. 177 


ORDER 


The complaints filed herein are dismissed. 
The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5382) 


DANIEL H. HUDSON v. BATTLEGROUND FarMs. PACA Docket 
No. 6992. Decided March 5, 1958. 


F.o.b. Shipping Point—Warranty 


Respondent failed to prove a breach of warranty on the part of complain- 
ant and is ordered to pay to complainant the amount owing. 


Mr. George R. Wright, of Dover, Deleware, for complainant. Mr. Arthur 


Slavin, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on August 8, 1955. The formal complaint was filed on 
January 18, 1957. It is alleged in the complaint that respondent 
purchased and accepted 15 lots of potatoes during the month 
of July 1955 and that respondent paid only $3,695.10 of the 
full invoice price of $5,210.50, leaving a balance of $1,515.40, 
for which amount complainant seeks reparation. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on February 13, 1957. Respondent 
was served with a copy of the formal complaint and a copy 
of the report of investigation on February 15, 1957. 


Respondent filed an answer to the formal complaint on March 
25, 1957, in which it is admitted that respondent purchased 
from complainant potatoes of the kind, grade, quantity, and 
price alleged in the complaint and on the specific dates set forth 
therein. As his first separate defense, respondent avers a breach 
of express warranty in that the potatoes in four of the ship- 
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ments did not grade U. S. No. 1, Size A, at destination. Re 
spondent also alleges that the potatoes were not in suitable 
shipping condition. As a second separate and complete defense, 
respondent alleges that complainant’s cause of action, if any, 
accrued more than 9 months prior to the filing of the formal 
complaint. Complainant filed a reply to respondent’s answer 
on April 3, 1957, denying specifically the allegations contained 
in respondent’s first separate defense. 


An oral hearing was held at Trenton, New Jersey, on October 
22, 1957, at which both parties were represented by counsel. 
Three witnesses testified for respondent. Daniel H. Hudson 
was the only witness to appear and testify for complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, Daniel H. Hudson, whose 
post office address is Frederica, Delaware. 


2. Respondent is an individual, Ernest F. Tark, doing busi- 
ness as Battleground Farms, whose post office address is Free- 
hold-Englishtown Road, Freehold, New Jersey. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On or about July 21, 1955, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound bags 
of round white potatoes, U. S. No. 1, Size A, at a price of $1.10 
per hundredweight, for a total purchase price of $330, f.o.b. 
Frederica, Delaware. The potatoes were federally inspected at 
shipping point on July 22, 1955, at 11 a.m. and were certified 
as grading U. S. No. 1, Size A, with no soft rot. 


4. On or about July 22, 1955, the potatoes referred to in 
finding 3 were shipped via respondent’s truck from complain- 
ant’s place of business, Frederica, Delaware, to Theodore Losche 
& Sons, Inc., Indianapolis, Indiana. The potatoes arrived in 
Indianapolis on or about July 25, 1955, and after first being 
rejected were subsequently accepted by Theodore Losche & Sons, 
Inc., upon an allowance being granted by respondent in the 
sum of $188. The potatoes were certified as containing an aver- 
age of 2% Slimy Soft Rot, generally in initial stage, at the 
time of Federal inspection at Indianapolis on July 25, 1955. 


5. On or about July 22, 1955, in the course of interstate 
commerce, complainant sold to respondent 680 50-pound bags of 
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round white potatoes, U. S. No. 1, Size A, at a price of $1.10 
per hundredweight, for a total purchase price of $374 f.o.b. 
Frederica, Delaware. The potatoes were federally inspected at 
shipping point on July 22, 1955, at 4 p.m. and were certified 
as grading U. S. No. 1, Size A, with no soft rot. 


6. On or about July 22, 1955, the potatoes referred to in 
finding 5 were shipped via respondent’s truck from complain- 
ant’s place of business, Frederica, Delaware, to Albers Super 
Markets, Cincinnati, Ohio. The potatoes arrived in Cincinnati 
on or about July 25, 1955, and were rejected by Albers Super 
Markets. On July 26, 1955, Federal inspection at Cincinnati 
disclosed that the potatoes then remaining, approximately 604 
bags, contained an average of approximately 25% Slimy Soft 
Rot. 


7. Following the rejection by Albers Super Markets, a brok- 
erage concern, C. H. Robinson, Inc., who had acted as agent 
for respondent in the sale to Albers Super Markets, diverted 
the 604 bags of potatoes to Benny Mandell Produce, Inc., Cin- 
cinnati, Ohio, for resale. The account of resale showed 51 bags 
of potatoes being resold at 90 cents each, 273 bags at 50 cents 
each, and the balance of the lot for $25, for a total gross return 
of $207.40. Expenses of $63 were deducted by Benny Mandell 
Produce, Inc., and C. H. Robinson, Inc., was credited, on behalf 


| of respondent, with a net sum of $144.40. 
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8. On or about July 22, 1955, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound bags 
of round white potatoes, U. S. No. 1, Size A, at a price of $1.10 
per hundredweight, for a total purchase price of $330, f.o.b. 
Frederica, Delaware. The potatoes were federally inspected at 
shipping point on July 22, 1955, at 9:30 p.m. and were cer- 
tified as grading U. S. No. 1, Size A, with no soft rot. 


9. On or about July 22, 1955, the potatoes referred to in 


_ finding 8 were shipped via respondent’s truck from complain- 


ant’s place of business, Frederica, Delaware, to Albers Super 
Markets, Cincinnati, Ohio. The potatoes arrived in Cincinnati 


' on or about July 25, 1955, and were rejected by Albers Super 


' Markets following Federal inspection made on July 26, 1955. 
\ This inspection showed the potatoes as containing an average 


of approximately 25% Slimy Soft Rot. 
10. Following the rejection referred to in finding 9, C. H. 
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Robinson, Inc., who had acted as agent for respondent in the 
sale to Albers Super Markets, diverted the 600 bags of potatoes 
to Benny Mandell Produce, Inc., for resale. The account of 
resale showed 100 bags of potatoes being resold at 50 cents | 
each and 500 bags at 20 cents each for a total gross return of 
$150. Expenses of $43 were deducted by Benny Mandell Pro. 
duce, Inc., and C. H. Robinson, Inc., was credited, on behalf 
of respondent, with a net sum of $107. 


11. On or about July 25, 1955, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound bags 
of round white potatoes, U. S. No. 1, Size A, at a price of $1 | 
per hundredweight, for a total purchase price of $300, f.o.b. 
Frederica, Delaware. The potatoes were federally inspected at 
shipping point on July 25, 1955, at 7:45 p.m. and were cer. | 
tified as grading U. S. No. 1, Size A, with less than 1% soft rot. 


12. On or about July 25, 1955, the potatoes referred to in 
finding 11 were shipped via respondent’s truck from complain- [ 
ant’s place of business, Frederica, Delaware, to Henry J. Eavey, | 
Inc., Richmond, Indiana. The potatoes arrived in Richmond | 
on or about July 27, 1955, and, following Federal inspection } 
made the same day, were rejected by Henry J. Eavey, Inc, 
Inspection disclosed the potatoes as containing an average of | 
3% Slimy Soft Rot. ; 


13. Following the rejection referred to in finding 12, C. H.> 
Robinson, Inc., who had acted as agent for respondent in the} 
sale to Henry J. Eavey, Inc., diverted the 600 bags of potatoes 
to Benny Mandell Produce, Inc., for resale. The account of — 
resale showed that the 600 bags of potatoes were resold for) 
50 cents each for a total gross return of $300. A commission 
of $35 was deducted by Benny Mandell Produce, Inc., and C. H. 
Robinson, Inc., was credited, on behalf of respondent, with a) 
net sum of $265. C. H. Robinson, Inc., in accounting to respond- | 
ent, deducted an inspection fee of $17.80. Respondent also in- 
curred a trucking charge of $40 in having the shipment re- 
turned from Richmond, Indiana, to Cincinnati, Ohio. 


14. In addition to the 4 transactions referred to in findings’ 
3, 5, 8, and 11, the parties also negotiated 11 other potato sales) 
during the month of July 1955. The total purchase price of the 
15 shipments of potatoes was $5,210.50. Of this amount re- 
spondent has paid complainant $3,695.10, leaving a balance of 
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$1,515.40 due complainant from respondent, no part of which 
has been paid. 


15. An informal complaint was filed on August 8, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent contends in his answer that complainant’s cause 
of action, if any, accrued more than 9 months prior to the filing 
of the formal complaint. At the hearing, respondent moved to 
dismiss the complaint on the ground that while informal com- 
plaint was timely made, complainant later discontinued the pro- 
ceeding, and that on or about June 22, 1956, the Department 
closed its records in the matter. The Presiding Officer reserved 
ruling on respondent’s motion to dismiss. 

Examination of the Department’s file in this matter discloses 
correspondance had with respondent’s attorney relative to con- 
sidering this complaint and two others filed against respondent. 
In advising that any formal complaint filed would be handled 
in the usual manner, the Department notified respondent’s 
attorney under date of November 8, 1956, as follows: 

“As you are aware, the informal complaints were originally 
filed within the nine months statute of limitations. As 
far as we can ascertain no civil suits were actually filed. 
Even though civil suits were filed and then withdrawn 
before the court took action the Department may properly 
entertain formal complaints.” 
The transaction here involved occurred during July 1955. 
Informal complaint was filed on August 8, 1955, and was the 
basis of complainant’s claim for damages. Since the complaint 
was filed well within the 9-month period provided in the act 
and the rules of practice, respondent’s motion to dismiss should 
be and hereby is denied. 


Respondent’s salesman, Thomas M. Crowley, testified that an 
express warranty was given by complainant that the potatoes 
in question would grade U. S. No. 1, Size A, at destination, 
and that he told complainant the potatoes were for resale in 
Indianapolis and Richmond, Indiana, and Cincinnati, Ohio. 
Complainant denied giving any such warranty and also denied 
knowledge of any resales made by respondent or the destination 
points to which the potatoes were to be trucked. 
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There is no dispute that the potatoes were sold on an f.o.b. 
Frederica, Delaware, basis. Complainant offered in evidence 
the shipping point Federal inspection certificates which show 
that the four loads of potatoes graded U. S. No. 1, Size A. 
The sales having been made on an f.o.b. shipping point basis, 
it was necessary only that the potatoes be of the grade speci- 
fied in the contracts at shipping point unless the parties ex- 
pressly agreed otherwise. Gregory-Doyle, Inc. Vv. Harrisburg 
Daily Market, Inc., 16 A.D. 261. The burden of proof is upon 
respondent to establish by a preponderance of the evidence the 
existence of the claimed express warranty that the potatoes 
would grade U. S. No. 1, Size A, at destination. From the 
evidence before us we conclude that respondent has failed to 
sustain his burden of proof on this issue. 


Respondent also invokes as a defense an alleged breach by 
complainant of the implied warranty of suitable shipping con- 
dition. As evidence of such breach, respondent relies upon the 
destination inspections which revealed the presence of Slimy 
Soft Rot averaging 2%, 25%, 25%, and 3% in the four ship- 
ments. According to the testimony of an expert witness for 
respondent, the soft rot found resulted from the potatoes being 
exposed to the excessive heat which prevailed at shipping point 
during the times of loading. It is respondent’s position, there- 
fore, that at the time of billing the four loads of potatoes were 
unsuitable for shipment. 

The suitable shipping condition rule speaks of delivery with- 
out abnormal deterioration at the destination specified in the 
contract (7 CFR 46.24(j)). With respect to the four ship- 
ments in question, there is conflicting evidence as to whether 
destinations were specified in the contracts between the parties. 
From the evidence before us, we conclude that no destinations 
were specified. In the circumstances, the implied warranty of 
suitable shipping condition is not applicable. In a recent case 
involving the same respondent and similar facts we reached a 
like conclusion. Joseph A. Del Vecchio v. Battleground Farms, 
16 A.D. 1185 (1957). 


Respondent’s failure to pay the balance remaining due on 
his purchase of the 15 lots of potatoes, $1,515.40, is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in this amount, plus interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,515.40, with 
interest thereon at the rate of 5 percent per annum from 
August 1, 1955, until paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5383) 


SHELBY FARMS v. R. PATT BROKERAGE. PACA Docket No. 7043. 
Decided March 5, 1958. 


Breach of Contract—Damages—Dismissal 


Since the produce delivered by complainant did not meet the contract 
requirements, respondent is entitled to damages resulting from com- 
plainant’s breach of contract. The complaint is dismissed. 


Complainant pro se. Mr. Alexander A. Notopoulos, of Altoona, Pennsyl- 
vania, for respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on April 15, 1957, com- 
plainant seeks reparation in the amount of $497.62, which is 
alleged to be the balance due on the purchase price of three 
truckloads of tomatoes sold and delivered to respondent in 
October 1956. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on May 2, 1957. A copy of the report of investigation 
was served upon complainant on the same date. 


Respondent filed an answer to the complaint on May 31, 1957, 
in which he denied liability. Respondent alleges that the to- 
matoes delivered by complainant arrived in a damaged con- 
dition caused by frost and poor packing, and that they were 
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unfit for canning. Respondent states that he deducted for the 
damaged tomatoes from the purchase price when he paid com- 
plainant, and contends that such deduction “is lawful and 
proper.” 

Since the amount claimed in this proceeding is under $500, 
the issues are determined under the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant requested that his 
verified complaint and exhibits attached thereto be considered 
as his opening statement. Respondent filed an answering state- 
ment and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Richard Cook, doing busi- 
ness as Shelby Farms, whose address is South Gravel Road, 
Medina, New York. 


2. Respondent is an individual, Robert Patt, doing business 
as R. Patt Brokerage, whose address is 304 28th Avenue, Al- 
toona, Pennsylvania. At the time of the transactions involved 
herein, respondent was licensed under the act. 


8. On or about October 12, 1956, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
tomatoes, one load containing 990 and the other 854 baskets, 
at 68¢ per basket for a total of $1,253.92, delivered Rockview 
State Prison, Bellefonte, Pennsylvania. It was understood by 
the parties that the tomatoes were purchased for canning by 
the prison cannery. 


4. On or about October 13, 1956, in the course of interstate 
commerce, complainant sold to respondent a truckload of 1,038 
baskets of tomatoes, at 68¢ per basket, for a total of $705.84, 
delivered Rockview State Prison, Bellefonte, Pennsylvania. It 
was understood by the parties that the tomatoes were purchased 
for canning by the prison cannery. 


5. On or about October 13, 1956, in response to the above 
contracts, complainant shipped three loads of tomatoes from 
loading point in Medina, New York, to respondent at Rock- 
view State Prison, Bellefonte, Pennsylvania. The tomatoes 
were accepted by respondent. On arrival at destination the 
lower layers of tomatoes were considerably crushed. In addi- 
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tion, the tomatoes had also been affected by field frost and 
were in a decayed condition. 


6. The Assistant Director of the Rockview State Prison 
Cannery made deductions from the purchase price for the dam- 
aged and decayed tomatoes when remitting to respondent. On 
the basis of these deductions, respondent when remitting to 
complainant deducted $497.62 from the purchase price of the 
tomatoes. 


7. The formal complaint was filed on April 15, 1957, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


The dispute involved herein relates to certain deductions in 
the purchase price of the three loads of tomatoes made by 
respondent when remitting to complainant. Complainant alleges 
that a balance of $497.62 on the purchase price of the tomatoes 
in question is due him. However, respondent alleges that the 
tomatoes upon arrival at destination were found to have been 
damaged by field frost, and also that due to improper loading 
a considerable quantity of the tomatoes had been crushed and 
were valueless. 


It appears from the evidence of record that the tomatoes in 
the lower layers of the loads, especially the bottom layers, were 
crushed and virtually worthless. Respondent submitted sworn 
statements to this effect from W. E. Ferris, Superintendent 
of the Cannery Division at the Prison. In addition, respondent 
submitted his invoices to the Prison upon which Mr. Ferris 
made the following notations. As to the load of 990 baskets 
of tomatoes: “Waste due to poor packing 5% deduction, and 
waste due to frost 10% deduction, total of 15% by weight. 
Will not receive any more tomatoes with frost.” As to the load 
of 854 baskets of tomatoes the following notation: “Due to 
poor packing and frost in the tomatoes, this load will be reduced 
50% by weight. This load of tomatoes is by far the worst that 
we have received this year.” As to the load of 1038 baskets 
of tomatoes: “Waste due to poor packing resulting in smashed 
tomatoes 15%. Waste due to frost 5%.” In addition the report 
of investigation made by the Department reveals that clima- 
tological data obtained from the U. S. Weather Bureau show 
frost had affected the tomatoes in the shipper’s area, and the 
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tomatoes coming out of this district were as a result of this 
field frost of poor condition and quality. 


Complainant has submitted no evidence which would refute 
or contradict the above facts. Complainant merely alleges that 
he requested that respondent obtain a Federal inspection of the 
tomatoes, but that respondent refused to do so. However, re- 
spondent has introduced into evidence a letter from the Federal- 
State inspection office in that area which states that respondent 
did request inspection, but that the office was shorthanded and 
unable to comply with respondent’s request. Accordingly, based 
upon the evidence of record, it is our conclusion that the toma- 
toes arrived in the condition alleged by respondent, and that 
complainant breached the contracts by failing to deliver toma- 
toes in accordance with contract terms. 


The contracts herein were on a delivered basis, and called 
for ripe tomatoes suitable for canning. It is obvious from the 
above facts that those tomatoes affected by frost and/or dam- 
aged by improper loading did not comply with contract speci- 
fications. Since respondent accepted the tomatoes, he is liable 
for the purchase price, less any damages sustained by him as a 
result of complainant’s breach of the contracts. Respondent’s 
customer, Rockview State Prison, deducted from the purchase 
price of the tomatoes what would appear to be a reasonable 
percentage to cover its loss due to damaged and decayed to- 
matoes, being a total amount for the three loads of $497.62. 
The evidence appears to indicate that the percentages deducted 
were made on the basis of weight or quantity. 

The measure of respondent’s damage is the difference between 
the value of the tomatoes delivered and the value they would 
have had if the three loads had conformed to contract specifi- 
cations. For lack of other evidence, we accept the total contract 
price of the tomatoes as the value they would have had if they 
had been up to contract. As to the value of the tomatoes actu- 
ally delivered, with particular reference to the tomatoes affected 
by frost damage and crushed by improper loading, we have as 
evidence the sworn statements of responsible officials of the 
State institution (prison) who have had considerable experience 
in buying, inspecting and canning tomatoes for institutional 
use. These statements lead us to the conclusion that a con- 
servative and reasonable estimate of the damage was arrived 
at after inspection of the tomatoes. Since respondent was unable 
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to obtain a Government inspection, we accept the appraisal of 
these officials as establishing the damage sustained as a result 
of complainant’s failure to deliver tomatoes in accordance with 
the contracts. It is concluded, therefore, that respondent’s dam- 
age was $497.62, the amount which was deducted by the State 
prison. Since respondent has paid complainant the purchase 
price of the three loads of tomatoes, less the $497.62, it is con- 
cluded that respondent is not indebted to complainant in any 
amount. The complaint should, therefore, be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5384) 


AMERICAN PoTATO Co. v. D. L. PIAZZA COMPANY. PACA Docket 
No. 7152. Decided March 6, 1958. 


Rejection Without Reasonable Cause— 
Damages 


It is found that the produce was not abnormally deteriorated at destina- 
tion and that respondent’s rejection was without reasonable cause in 
violation of the act. 


Mr. J. H. Boutcher, of Denver, Colorado, for complainant. Respondent pro 
se, Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on September 23, 1957, 
complainant alleges that respondent unlawfully rejected a car- 
load of onions sold and delivered to respondent in January 1957. 
Complainant seeks reparation for damages in the amount of 
$341.46 as a result of the alleged unlawful rejection. 

A copy of the formal complaint, together with a copy of the 
report of investigation made by the Department, was served 
upon respondent on October 28, 1957. A copy of the report 
of investigation was served upon complainant’s attorney on 
October 29, 1957. 
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Respondent filed an answer to the complaint on November 
6, 1957, in which it is contended that respondent’s rejection 
of the onions was justified, since an inspection upon arrival 
at destination showed the onions failed to grade U.S. No. 1 
at that point on account of decay. Respondent denies liability 
and asks that the complaint be dismissed. 


The amount claimed in this proceeding is under $500, and 
the issues are, therefore, determined pursuant to the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Under this procedure, complainant filed an opening 
statement on November 27, 1957. Respondent filed an answering 
statement on December 27, 1957. Complainant’s statement in 
reply was filed on January 14, 1958. 


FINDINGS OF FACT 


1. Complainant, American Potato Co., is a corporation whose 
address is 205-206 Food Terminal Market, Denver, Colorado. 


2. Respondent, D. L. Piazza Company, is a corporation 
whose address is 100 North 7th Street, Minneapolis, Minnesota. 
At the time of this transaction, respondent was licensed under 
the act. 


8. On or about January 25, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of U.S. No. 1, 3 inches and larger, Yellow Spanish 
onions, at $3.25 per 50-pound bag, f.o.b. shipping point, for a 
total price of $1,950. 


4. Complainant shipped on January 24, 1957, from Nyssa, 
Oregon, a carload of U.S. No. 1, 3-inch minimum, Yellow Span- 
ish onions contained in car PFE 8833. On January 25, 1957, 
pursuant to the above contract, complainant diverted this car 
to respondent at Kansas City, Missouri. 


5. The onions contained in car PFE 8833 constituted a 
replacement for onions previously shipped to respondent in car 
PFE 43207, which was rejected by respondent. 


6. Upon arrival of car PFE 8833 at destination, respondent 
obtained a Government inspection of the onions on January 
29, 1957, which showed the following as to condition: “Sound 
stock is firm and dry. In most bags 3 to 9%, in few bags none, 
average 3% decay various stages, some well advanced. Decay 
is Gray Mold Rot.” The certificate of inspection also reported 
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that the onions, “Now fails to grade U.S. No. 1, 3 inches mini- 
mum, only account of decay.” Respondent rejected the onions 
on account of condition. 


7. Complainant resold the onions in car PFE 8833 through 
Brown and Loe, brokers, at St. Louis, Missouri, for a total net 
amount of $1,608.54. 


8. The formal complaint was filed on September 23, 1957, 
which was within 9 months after accrual of the cause of action 
herein alleged. 


CONCLUSIONS 


The question for our determination is whether respondent’s 
rejection of the onions was justified. This was an f.o.b. sale 
of a rolling car of onions and in this type of contract, com- 
plainant impliedly warranted that the onions were in suitable 
shipping condition at the time of sale; that is, that the onions 
at the time of sale were in a condition which, if the shipment 
was handled under normal transportation service and conditions, 
would assure delivery without abnormal deterioration at the 
destination specified in the contract of sale. 


In the absence of any evidence to the contrary, it must be 
assumed that the shipment was handled under normal trans- 
portation service and conditions. Government inspection of the 
onions at shipping point on January 24, 1957, showed that the 
onions graded U.S. No. 1, with 2 percent decay. The question 
now is whether the average of 3 percent decay found in the 
onions on January 29 at destination is sufficient to warrant a 
finding that they were abnormally deteriorated upon arrival, 
so as to indicate that the onions were not in suitable shipping 
condition at the time of sale, as warranted by the complainant. 


As was stated in Pearl Grange Fruit Exchange, Inc. Vv. Day- 
light Grocery Company, Inc., 18 A.D. 77, and Boehmer, Ine. Vv. 
Northern Fruit Company, Inc., et al, 14 A.D. 248, “No exact 
definitions, expressed in percentages, can be given for the terms 
normal and abnormal deterioration. The percentages vary with 
the circumstances—length of time in transit, grade and con- 
dition of the produce when shipped, season of the year, and 
other factors—and must be evaluated in the light of past ex- 
perience under similar conditions.” 


The Grade Standards for U.S. No. 1 onions permit a toler- 
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ance of 2 percent decay in onions of this type. Although the 


destination inspection certificate indicates decay up to 9 per. [ 


cent was found in the onions upon arrival, according to the 
report of investigation which made reference to the inspector’s 
notes, only one sample was found which contained 9 percent 
decay. The record of the samples examined showed that in 
approximately one-fourth of the shipment there was no decay, 
and in the remaining samples only 144 to 3 percent decay. The 
average decay for the entire load was 3 percent, or one percent 
in excess of the tolerance permitted for U.S. No. 1 onions. We 
have frequently held that decay only slightly in excess of tol- 
erance cannot be considered as excessive or abnormal deterio- 
ration. See, for example, Isabell-Hartner Ranches v. Mid-West 
Fruit Co., 10 A.D. 1011, in which we held that 2 percent decay 
in excess of the tolerance permitted for U.S. No. 1 lettuce was 
not abnormal, and Boehmer, Inc. v. Northern Fruit Company, 
Ine., et al, swpra, in which one percent in excess of tolerance 
permitted for decay in U.S. No. 1 peaches was held not to be 
excessive for Washington State No. 1 peaches which are com- 
parable to the U.S. No. 1 grade. 


Since it appears that the onions were not abnormally de- 
teriorated upon arrival, it follows that respondent’s rejection of 
the onions was without reasonable cause, and was in violation 
of section 2 of of the act. Complainant is entitled to reparation 
for its damages resulting from respondent’s unlawful rejection 
of the onions. Complainant’s damage is the difference between 
the original contract price of $1,950 and the net amount of 
$1,608.54 realized upon a prompt and proper resale of the 
onions, or the sum of $341.46. Complainant should be awarded 
reparation in the latter amount, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $341.46, 
with interest thereon at the rate of 5 percent per annum from 
February 1, 1957, until paid. 


The facts and circumstances as set forth herein shall be é 


published. 
Copies hereof shall be served upon the parties. 
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(No. 5385) 


K. R. NUTTING COMPANY v. AMERICAN BROKERAGE CORPORATION. 
PACA Docket No. 7213. Decided March 6, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. C. Curry, of Salinas, California, for complainant. Mr. T. Bruce 
Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on November 25, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,856, which is alleged to be the unpaid purchase price of one 
carload of lettuce sold to respondent on or about July 3, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 10, 1958. A copy of the report of in- 
vestigation was served upon complainant on January 8, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Kenneth R. Nutting, doing 
business as K. R. Nutting Company, whose address is P. O. 
Box 750, Salinas, California. 


2. Respondent, American Brokerage Corporation, is a cor- 
poration whose address is 38 Chatham Road, Short Hills, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 
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3. On or about July 3, 1957, in the course of interstate com- 
merce, complainant sold to respondent one carload of lettuce at 
$2.75 per carton, plus 15¢ per carton precooling, for a total 
purchase price of $1,856, f.o.b. Salinas, California. 


4. On July 3, 1957, lettuce meeting the specifications of the 
contract was shipped in car PFE 45720 from Salinas, California, 
to respondent at Newark, New Jersey. Respondent received 
and accepted the lettuce and made no complaint with reference 
thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay complainant the purchase price of $1,856 or any 
part thereof. 


6. The formal complaint was filed on November 25, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 


of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase 
price of the lettuce is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,856, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,856, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 
paid, 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5386) 


THE WILCOH COMPANY v. W. R. REED Co., BROKERS. PACA 
Docket No. 7210. Decided March 6, 1958. 
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Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 7, 1957. 
Complainant seeks an award of reparation in the amount of 
$2,134.67 which is alleged to be the purchase price of five truck- 
loads of seed potatoes sold by complainant to respondent dur- 
ing April and May 1957. 

A copy of the formal complaint and the report of investiga- 
tion made by the Department were served upon respondent on 
January 6, 1958. A copy of the report of investigation was 
served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The Wilcoh Company, is a corporation 
whose address is Post Office Box 456, Moorhead, Minnesota. 


2. Respondent is an individual, W. R. Reed, doing business 
as W. R. Reed Co., Brokers, whose address is Post Office Box 
35, Jonesboro, Arkansas. At the time of the transactions in- 
volved herein respondent was licensed under the act. 


8. In the course of interstate commerce, complainant sold 
to respondent five truckloads of potatoes on a delivered price 
basis, delivery to be made at Jonesboro, Arkansas. The dates 
of sale, number of sacks per truckload, price per truckload 
delivered, total price per truckload, freight paid by respondent, 
and invoice price per truckload are as follows: 
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Date Sacks per Price Total Freight Invoice 
1957 Truckload Per sack Price Paid Price 
Apr. 24 835 $1.65 $552.75 $552.75 
May 11 810 1.80 558.00 $162.97 895.03 
May 13 800 1.80 540.00 153.10 886.90 
May 15 810 1.80 558.00 162.37 895.63 
May 15 820 1.80 576.00 171.64 404.36 











Totals $2,784.75 $650.08 $2,134.67 


4. Potatoes meeting the specifications of the contracts were 
shipped from the State of Minnesota to respondent at Jones- 
boro, Arkansas, on the dates and in the quantities shown in 
Finding of Fact No. 3. The potatoes were accepted by re- 
spondent. 


5. The total purchase price of the five truckloads of potatoes 
is $2,784.75. After deduction of $650.08 freight paid by re- 
spondent on the delivered sale transactions, there remains a 
balance of $2,134.67 due and owing complainant from respond- 
ent, no part of which has been paid. 


6. The formal complaint was filed on October 7, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
invoice price of the five truckloads of potatoes is in violation of 
Section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $2,134.67 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,134.67, with interest 
thereon at the rate of 5 percent per annum from June 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5387) 


Lust FARMS v. RABIN SALES Co. PACA Docket No. 7216. De- 
cided March 10, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed with the Department 
on June 27, 1957. A formal complaint was filed on November 
20, 1957. Complainant seeks an award of reparation in the 
amount of $9,185.70., which is alleged to be the unpaid pur- 
chase price of eight lots of corn sold and delivered to respond- 
ent in May and June 1957. 

A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on January 18, 1958. A copy of the report of in- 
vestigation was served upon complainant on January 11, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


r 

1. Complainant is a partnership composed of Grant Richard 

Lust, Marlon Edward Lust, Cloyd Russell Lust, and Calvin 

Harvey Lust, doing business as Lust Farms, whose address is 
P. O. Box 853, Apopka, Florida. 


2. Respondent, Rabin Sales Co., is a corporation whose 
address is P. O. Box 7, Belle Glade, Florida. At the time of 
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the transactions involved herein, respondent was licensed under 
the act. 

8. During May and June 1957, in contemplation of ship- 
ments in interstate commerce, complainant sold to respondent 
the following eight lots of U.S. fancy corn at prices f.o.b. ship- 
ping points in Florida: 





Date of Sale No. Pkgs. Price 
May 28, 1957 578 $1,242.70 
May 28, 1957 560 1,272.00 
May 29, 1957 560 1,272.00 
May 29, 1957 560 1,272.00 
May 30, 1957 560 1,204.00 
May 31, 1957 560 1,289.00 
May 31, 1957 200 430.00 
June 1, 1957 560 1,204.00 

$9,185.70 


4. On the above dates, complainant shipped to respondent 
corn complying with the specifications of the contracts. Re- 
spondent received and accepted the corn and made no complaint 
with reference thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay the total purchase price for the eight lots of 
corn amounting to $9,185.70, or any part thereof. 


6. The formal complaint was filed on November 20, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the shipments of corn is in violation 
of section 2 of the act. Complainant should be awarded repa- 
ration in the amount of $9,185.70, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,185.70 with interest 
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thereon at the rate of 5 percent per annum from July 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5388) 


TRI-COUNTY PRODUCE DISTRIBUTORS, INC. v. R. PATT BROKER- 
AGE. PACA Docket No. 7120. Decided March 10, 1958. 


Petition for Reconsideration and Rehearing— 
Dismissal 


The order of February 5, 1958, is supported by the evidence and the law 
applicable thereto and respondent’s petition for rehearing and recon- 
sideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND REHEARING 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), complainant was awarded reparation in the amount of 
$389.10 by order issued and dated February 5, 1958. A copy of 
this order was served upon respondent on February 7, 1958. 
On February 17, 1958, and within the time provided by the 
rules of practice, respondent filed a petition for rehearing and 
reconsideration. Respondent sets forth certain assignments of 
error in the previous order as a basis for the petition. 


The first error noted by respondent was a statement in Find- 
ing of Fact No. 4 of our previous order that respondent entered 
a notation of late arrival on the delivery order covering one 
of the shipments. Respondent states that the notation was 
entered by “the ultimate‘ purchaser, Abramowitz Wholesale 
Produce Company,” who was respondent’s customer. This 
alleged error has no bearing on the matters in controversy. 


Respondent contends that consideration should have been 
given to the affidavit of G. S. Weaver of Rhodes Bros. Truck 
Brokerage, Temperanceville, Virginia, a shipper of potatoes 
from Florida, as to the reasonable running time from Florida 





198 PERISHABLE AGRI. COMMODITIES ACT, 1980 
Cite as 17 A.D. 197 


to the western Pennsylvania market area. This affidavit was 
not filed in the time and manner prescribed by our Rules of 
Practice, and was not entitled to consideration since it did not 
constitute a part of the evidence of record. However, even if 
it had been properly and timely submitted, it would not have 
affected our decision in this proceeding. The fact that Mr. 
Weaver’s trucks required a maximum of 48 hours running time 
from the State of Florida to western Pennsylvania markets does 
not establish with any degree of certainty that the same sched- 
ule should apply to the shipments involved in this proceeding, 
which came from at least two different shipping points in 
Florida and were transported to four different destinations in 
the State of Pennsylvania. 


Respondent contends also that consideration should have been 
given in our order to the “running time data set forth in Rate 
Book, Rate Sheet Service, Box 1, Williston, Florida.” This 
document was not a part of the record in this case. Respondent 
stated in paragraph 13 of his answer that he was quoting from 
this document, which allegedly indicated that the running time 
from “the Florida area” to Pittsburgh is 47 hours, to Altoona 
42 hours, and to Johnstown, Pennsylvania, 43 hours. Again, 
we say that such references do not establish any certain number 
of hours as being a reasonable schedule or “running time” 
applicable to the shipments involved in this controversy. Re- 
spondent says that delivery was expected, and was promised 
by complainant, by Thursday night or early Friday morning, 
May 17. The evidence shows that the shipments arrived on 
the morning of Friday, May 17, and as pointed out in our order 
of February 5, 1958, there is no evidence that delivery was not 
made within a reasonable time after the purchase and sale. 


In presenting his petition, respondent ignores the fact that 
we found in our previous order that respondent failed to prove 
that the agreement between the parties called for delivery at 
or by any certain time. Respondent, of course, would first have 
to prove that this was one of the terms of the contract before 
attempting to establish that complainant breached the contract 
by failing to deliver the potatoes within the agreed time. Hav- 
ing failed to sustain the burden of proof as to the terms of the 
contract alleged by him, all of respondent’s claims and con- 
tentions that delivery was not made in accordance with the 
agreement between the parties are immaterial and without 
merit. 
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It is concluded that the order of February 5, 1958, is sup- 
ported by the evidence and the law applicable thereto. Respond- 
ent’s petition for rehearing and reconsideration is, therefore, 
dismissed without prior service upon complainant. 


The reparation awarded in the order of February 5, 1958, 
shall be paid within 30 days from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5389) 


LAKE SHORE GROWERS COOPERATIVE v. RABIN SALES Co. PACA 
Docket No. 7202. Decided March 11, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant, in a formal complaint filed on November 
12, 1957, seeks an award of reparation in the amount of 
$244,505.53, which sum represents the alleged net proceeds due 
on 257 lots of vegetables shipped to respondent for sale on 
consignment during April, May, and June, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on December 20, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
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notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lake Shore Growers Cooperative, is a cor- 
poration whose address is Belle Glade, Florida. At the time 
of the transactions involved herein, the name of complainant 
was Harold Rabin Growers Cooperative. The change of name 
to Lake Shore Cooperative became effective July 15, 1957. 


2. Respondent, Rabin Sales Co., is a corporation whose 
address is Belle Glade, Florida. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. In July 1956 complainant entered into a five-year con- 
tract with respondent, whereby respondent agreed to act as 
exclusive sales agent for complainant with respect to all produce 
and agricultural products coming into complainant’s possession, 
custody, and control. 


4, Pursuant to such contract, complainant delivered to re- 


spondent 257 lots of vegetables during the months of April, 
May and June 1957, such vegetables to be sold in interstate 
commerce for complainant’s account on a consignment basis. 


5. Respondent sold in interstate commerce the vegetables 
consigned to it by complainant for total net proceeds of 
$244,505.53, no part of which has been paid to complainant. 


6. The formal complaint was filed on November 12, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the net 
proceeds of the shipments of vegetables is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation 
in the amount of $244,505.53, with interest, and the facts should 
be published. 
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ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $244,505.53, with interest 
thereon at the rate of 5 percent per annum from July 1, 1957, 
until paid. 

The facts and circumstances set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 












(No. 5390) 


MCDONNELL & BLANKFARD v. I. KALLISH & SONS. PACA Docket 
No. 6993. Decided March 11, 1958. 






Breach of Contract—Damages 






Since respondent failed to deliver onions of the grade specified in the 
contract, complainant’s rejection of the shipment was with reasonable 
cause. Complainant is awarded damages amounting to the difference 
between the contract price and the market value of U.S. No. 1 onions 
at the time delivery should have been made. 


Complainant pro se. Mr. Ned Stein, of Philadelphia, Pennsylvania, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 29. 1957. 
Complainant alleged that respondent delivered a carload of 
onions which failed to meet the specifications of the contract 
of sale entered into on or about June 6, 1956; that respondent 
refused to furnish a carload which complied with the contract; 
and that complainant purchased onions in replacement for $660 
more than the contract price. Complainant requested an award 
of reparation in the amount of $660. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on February 25, 1957. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on the same date, 
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Respondent filed an answer on March 26, 1957, admitting the 
terms of the contract alleged by complainant. Respondent denied 
that complainant purchased onions to replace those tendered 
by respondent and also denied that complainant sustained a 
loss of $660 or any loss. Respondent requested an oral hearing. 

The hearing was held at Philadelphia, Pennsylvania, on Sep- 
tember 18, 1957. Respondent was represented by counsel and 
complainant was represented by its traffic manager. One wit- 
ness testified for each party and a deposition was received in 
evidence in behalf of complainant. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of C. Austin Mc- 
Donnell and James E. McDonnell, doing business as McDonnell 
& Blankfard, whose address is Pennsylvania Produce Terminal, 
Baltimore, Maryland. 


2. Respondent is a partnership composed of Isaac Kallish, 
Morris Kallish and Joseph Kallish, doing business as I. Kallish 
& Sons, whose address is 120 Dock Street, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On or about June 6, 1956, in the course of interstate 
commerce, respondent contracted to sell to complainant 600 50- 
pound sacks of U. S. No. 1 Stockton yellow onions, 3 inches and 
up, in new branded Tangerine Saxoline sacks, at $3.60 per 
sack, delivered Baltimore, Maryland. The contract further pro- 
vided that the onions, which were then on track in Chicago, 
Illinois, in car SFRD 20568, would be diverted to complainant 
at Baltimore on the day of sale. The contract was negotiated 
by F. J. Davidson, Jr. & Company, produce brokers of Wash- 
ington, D. C. 

4. Car SFRD 20568 was shipped from Stockton, California, 
on May 30, 1956. Prior to shipment the onions were federally 
inspected and certified to be U. S. No. 1. 


5. Respondent diverted car SFRD 20568 to complainant on 
or about June 6, 1956, and the car arrived at Baltimore on 
Monday, June 11, 1956. That same day, at 12:50 p.m., the 
onions were inspected by the Standard Inspection Service and 
reported to have decay ranging from 10 to 70 percent, averag- 
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ing 40% Gray Mold Rot mostly in early stages. Complainant 
notified the broker of this inspection. 


6. On June 11, 1956, complainant requested a Federal con- 
dition inspection which was made the following day at 12:05 
p.m. The certificate reads, in part, as follows: 


“Mostly firm and dry. From 20 to 70%, average approxi- 
mately 40% Gray Mold Rot in all stages, mostly early, 
occurring chiefly at necks.” 


7. At approximately 1 p.m., June 12, 1956, complainant ad- 
vised the broker that the onions failed to grade U. S. No. 1 
and they would not be accepted. The broker advised respond- 
ent. Complainant insisted on a replacement carload which 
respondent refused. 


8. On June 12, respondent reconsigned the onions in car 
SFRD 20568 to Philadelphia, Pennsylvania, and disposed of 
the onions there and in New York City. 


9. On June 13, 1956, complainant purchased from Brand 
Brothers of Atlanta, Georgia, through the broker, one carload 
of U. S. No. 1 Texas yellow Grano onions, 3 inches and up, 
in new branded 50-pound Tangerine Saxoline sacks at $4.70 
per sack delivered Baltimore, to be shipped the latter half of 
the next week from cold storage in Winchester, Virginia. The 
carlot market value of onions meeting the specifications of the 
contract at Baltimore on June 11, 1956, was $4.25 per sack. 


10. The formal complaint was filed on January 29, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant rejected the onions in car SFRD 20568 on the 
ground that they were not U. S. No. 1 grade on arrival at 
Baltimore, Maryland. The contract specified U. S. No. 1 grade 
onions on a delivered basis. As provided by section 46.24(p) 
of the regulations (7 CFR 46.24(p)), the term “delivered” 
means that the produce is to meet the requirements of the grade 
contracted for at the agreed point of delivery. The applicable 
United States Standards for onions (7 CFR 51.2831 et seq.) 
allows, with respect to the U. S. No. 1 grade, a total tolerance 
of 5 percent for defects. The private and Federal inspections 
of the onions at Baltimore, the destination specified in the 
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contract, found that the onions had an average of 40 percent 
decay, consisting of Gray Mold Rot, mostly in early stages. 
It is concluded that the onions were not U. S. No. 1 grade on 
arrival at Baltimore and, therefore, complainant’s rejection of 
the shipment was with reasonable cause. 


The principal question in this proceeding concerns the dam- 
ages which complainant seeks to recover. Complainant alleged 
in the formal complaint that by reason of respondent’s failure 
to deliver onions in accordance with the contract, complainant 
sustained a loss of $660, the difference between the contract 
price and the higher price paid for a replacement carload of 
onions. It is respondent’s position that this is not a proper 
basis for computing damages since the original contract did 
not provide for the purchasing of a replacement carload in the 
event of respondent’s default in performance and also because 
the contract for the replacement carload specified delivery on 
June 25, 2 weeks after the arrival of car SFRD 20568. 


The proper measure of damages for nondelivery in both 
Maryland and Pennsylvania is the difference between the con- 
tract price and the current or market price of the goods at the 
time when they ought to have been delivered. In determining 
current or market price, it is proper to consider the price paid 
by the buyer for replacements. Kornblum & Company, Ine. V. 
New York Export Company, 15 A.D. 719. This is so, even 
though the contract between the parties did not provide for 
the purchase of a replacement by the buyer in the event of a 
breach by the seller. 


The evidence establishes that onions from the Stockton area 
of California meeting the specifications of the contract were 
scarce on June 11, 1956, the day car SFRD 20568 arrived in 
Baltimore. The broker testified that the onions which he pur- 
chased as replacement for complainant were the only compar- 
able onions available on or about June 18, 1956. This latter 
purchase made on June 13, 1956, was for one carload of U. S. 
No. 1 Texas yellow Grano onions, 8 inches and up, in new 
branded 50-pound Tangerine Saxoline sacks at $4.70 delivered, 
to be shipped the latter half of the following week from cold 
storage at Winchester, Virginia. 


The Federal Market News Service Reports issued at Balti- 
more, Maryland, on June 11 and 12 contain no sales quotations 
for California onions but do quote jobbing prices for U. S. 
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No. 1 Texas, yellow Grano onions, 3 inches and larger, in 50- 
pound sacks, of $4.25 to $4.50 for June 11 and $4.25 to $4.75 
for June 12, 1956. The report for June 13, 1956, quotes a few 
sales of 50-pound sacks of U. S. No. 1, California Stockton Yel- 
lows, 3 inches and larger, at $5 per sack and 50-pound sacks 
of U. S. No. 1, Texas Grano onions, 3 inches and larger, at 
$4.50 to $4.75 per sack. 

In previous decisions under the act the lowest jobbing prices 
quoted in the Federal Market News Service Reports have been 
accepted as representing carload market value. Ligon Produce 
Company Vv. Spinale Brothers, 18 A.D. 515. The lowest price 
quoted on both June 11 and 12 of $4.25 per sack is accepted 
as representing the market value of onions meeting the speci- 
fications of the contract on June 11, 1956, in Baltimore, Mary- 
land, or $2,550 for a carload of 600 sacks. 

The failure of respondent to deliver to complainant a carload 
of onions in accordance with the contract is a violation of sec- 
tion 2 of the act. Reparation should be awarded complainant 
in the amount of $390, the difference between the contract 
price of $2,160 and the market value of $2,550 on June 11, 1956. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $390, with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5391) 


SALINAS MARKETING COOPERATIVE v. AMERICAN BROKERAGE 
CORPORATION. PACA Docket No. 7214. Decided March 11, 


1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. T. C. Curry, of Salinas, California, for complainant. Mr. Johu F. 
Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seg.). The formal complaint was filed on November 25, 1957. 
Complainant seeks an award of reparation in the amount of 
$780, which is alleged to be the unpaid purchase price of one 
carload of lettuce sold to respondent during May 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 10, 1958. A copy of the report of in- 
vestigation was served upon complainant on January 8, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further pro- 
ceedings. 


FINDINGS OF FACT 

1. Complainant, Salinas Marketing Cooperative, is a cor- 
poration whose address is Post Office Box 357, Salinas, Cali- 
fornia. 

2. Respondent, American Brokerage Corporation, is a cor- 
poration whose address is 38 Chatham Road, Short Hills, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


8. On or about May 14, 1957, in the course of interstate 
commerce, complainant sold to respondent one carload of lettuce 
consisting of 600 cartons, at $1.15 per carton, plus 15¢ per 
carton for precooling, or a total price of $780 f.o.b. Salinas, 
California. 

4. On or about May 14, 1957, lettuce meeting the specifi- 
cations of the contract was shipped in car PFE 62391 from 
Salinas, California, to respondent at Newark, New Jersey. Re- 
spondent accepted the lettuce. 


5. The purchase price of the carload of lettuce including 
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precooling charges is $780, no part of which has been paid 
to complainant by respondent. 


6. The formal complaint was filed on November 25, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase 
price of the lettuce is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $780, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $780, with interest thereon 
at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5392) 


FARMERS POTATO DISTRIBUTING Co., INC. v. READI FROZEN 
Foops, Inc. PACA Docket No. 7209. Decided March 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. David Siskind, of New York, New York, for complainant. Mr. T. 
Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on December 4, 1957. 
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Complainant seeks an award of reparation in the amount of 
$3,728, which is alleged to be the unpaid purchase price of four 
truckloads of potatoes sold to respondent in July 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 7, 1958. A copy of the report of in- 
vestigation was served upon complainant on December 20, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Farmers Potato Distributing Co., Inc., is a 
corporation whose address is P. O. Box 1852, Norfolk, Virginia. 


2. Respondent, Readi Frozen Foods, Inc., is a corporation 
whose address is P. O. Box 1940, Savannah, Georgia. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. During July 1957, in the course of interstate commerce, 
complainant sold to respondent four truckloads of potatoes for 
the total purchase price of $3,728. 


4. Between July 6 and July 13, 1957, complainant shipped 
to respondent at Savannah, Georgia, potatoes complying with 
the specifications of the contracts. Respondent received and 
accepted the potatoes and made no complaint with reference 
thereto. 


5. Although requested to do so respondent has failed and 
refused to pay complainant the total purchase price of the four 
truckloads of potatoes amounting to $3,728, or any part thereof. 


6. The formal complaint was filed on December 4, 1957, 
which was within 9 months after the causes of action accrued. 
CONCLUSIONS 

Failure of respondent to file an answer to the formal com- 
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plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Kespondent’s failure to pay to complainant the total pur- 
chase price of the four truckloads of potatoes is in violation 
or section 2 of the act. Complainant should be awarded repa- 
ration in the amount of $3,728, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,728, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5393) 


KLEIN’S KILL FRUIT FARMS v. MARKET BANANA AND TOMATO 
DISTRIBUTING COMPANY. PACA Docket No. 7215. Decided 
March 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. Harold R. Topken, of Germantown, New York, for complainant. Mr. 
John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on November 18, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,684.50, which is alleged to be the purchase price of one 
truckload of apples, including $200 advanced to the trucker 
and $10 for ice, sold to respondent during September 1957. 


A copy of the report of investigation prepared by the De- 
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partment was served upon complainant on December 20, 1957. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on January 6, 1958. 
At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Klein’s Kill Fruit Farms, is a corporation 
whose address is R.D. 2, Germantown, New York. 


2. Respondent is an individual, Luke Henson, doing business 
as Market Banana and Tomato Distributing Company, whose 
address is 1502 Franklin Avenue, Houston, Texas. At the time 
of the transaction involved herein, respondent was not licensed 
under the act but was subject to license. 


8. On or about September 14, 1957, in the course of inter- 
state commerce, complainant sold to respondent, f.o.b. Lin- 
lithgo, New York, a truckload of apples consisting of 144 
bushels of Delicious at $3 per bushel, 349 bushels of McIntosh 
at $2 per bushel, 138 bushels of Cortland at $1.75 per bushel, 
28 cartons of Delicious at $3.50 per carton, and 2 cartons of 
Delicious at $2.50 per carton, or a total purchase price of 
$1,474.50. In addition, complainant made an advance to the 
trucker of $200 and paid $10 for ice in connection with the 
transaction, for a total amount of $1,684.50. 


4. On or about September 14, 1957, apples meeting the 
specifications of the contract were shipped by truck from 
Linlithgo, New York, to respondent at Houston, Texas. Re- 
spondent accepted the apples. 


5. There is due and owing complainant in connection with 
the truckload of apples, including the advance to the trucker 
and the amount paid for ice, $1,684.50, no part of which has 
been paid to complainant by respondent. 


6. The formal complaint was filed on November 18, 1957, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase 
price of the apples, including the additional charges in Findings 
of Fact No. 3, is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $1,684.50, 
with interest. 













ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,684.50, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1957, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 








(No. 5394) 






J. E. NELSON & Sons v. S. T. RUNZO AND COMPANY, INC. PACA 
Docket No. 7008. Decided March 13, 1958. 







Failure to Pay—Defense Inadequate 






Respondent submitted no evidence in its defense. Reparation in the amount 
requested is awarded to complainant. 


Nelson & Campbell, of Altoona, Pennsylvania, for complainant. Respond- 
ent pro se. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 8, 1956. 
The formal complaint was filed on February 25, 1957. Com- 
plainant seeks an award of reparation in the amount of $270.25, 
which is alleged to be the balance due in connection with the 
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sale of 50 crates of cantaloups and 250 bags of potatoes by 
complainant to respondent in July and August 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 138, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on March 12, 1957. 


Respondent filed an answer on April 19, 1957, admitting the 
purchase of the cantaloups as set forth by complainant but 
alleges that it refused to accept the cantaloups because of their 
quality and condition on arrival at destination. Respondent does 
not deny having accepted the 250 bags of potatoes shipped 
to it by complainant under the contract, but denies that it owes 
complainant any balance on the purchase price thereof. 


Since the amount involved herein does not exceed $500, the 
issues are determined under the shortened method of pro- 
cedure as provided in section 47.20 of the rules of practice. 
In accordance with this procedure, complainant filed an open- 
ing statement and a request that his verified complaint and 
the exhibits attached thereto be considered a part of such 
opening statement. Respondent did not file an answering state- 
ment. Complainant did not file a statement in reply. 


FINDINGS OF FACT 





1. Complainant is an individual, Donald G. Nelson, doing 
business as J. E. Nelson & Sons, whose address is 1029 Green 
Avenue, Altoona, Pennsylvania. 


2. Respondent, S. T. Runzo & Co., Inc., is a corporation 
whose address is Cresson, Pennsylvania. At the time of the 
transactions involved herein, respondent was licensed under 
the act. 


3. On or about August 11, 1956, in the course of interstate 
commerce, complainant sold to respondent 50 crates of Jumbo 
36 size “Sweet Patootie’ brand cantaloups shipped from Cali- 
fornia and contained in car PFE 63380 on track at Altoona, 
Pennsylvania, at $6 per crate, f.o.b. Altoona, Pennsylvania, or 
a total purchase price of $300. It was further agreed by the 
parties that respondent would take delivery of the 50 crates 
of cantaloups at Altoona on August 13, 1956. 





4. Pursuant to the agreement between the parties, 50 crates 
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of cantaloups meeting contract specifications were retained in 
car PFE 63380 in readiness for delivery to respondent on 
August 13, 1956. Respondent failed to take delivery on that 
date. 


5. Despite repeated telephone calls from complainant through 
August 13-17, respondent did not take delivery of the can- 
taloups. Thereafter, on August 17, in response to complainant’s 
telephone call, respondent requested that the cantaloups be 
transferred from car PFE 63380 to complainant’s cooler until 
August 20, with respondent agreeing to take delivery that day. 
The cantaloups were transferred to complainant’s cooler in 
accordance with respondent’s request, but respondent failed to 
take delivery of the cantaloups on August 20. 


6. On August 21, complainant called respondent in regard 
to the cantaloups and was instructed to sell them for respond- 
ent’s account. The sale of the cantaloups was accomplished by 
complainant on August 21, 1956, resulting in net proceeds of 
$61, which sum was credited to respondent’s account. 


7. The difference between the contract price of the can- 


taloups, $300, and their resale price, $61, is $239, no part of 
which has been paid to complainant by respondent. 


8. On or about July 24, 1956, in the course of interstate 
commerce, complainant sold to respondent 250 50-pound sacks 
of U. S. No. 1, Size A, potatoes at an agreed purchase price of 
$7.50 per cwt., delivered Cresson, Pennsylvania, or a total 
amount of $937.50. 


9. On or about July 24, 1956, potatoes meeting contract 
specifications were shipped by complainant from Long Island, 
New York, to Cresson, Pennsylvania, where they were accepted 
by respondent. 


10. The agreed purchase price of the potatoes is $937.50. 
Respondent has paid to complainant $906.25, leaving a balance 
due of $31.25. 


11. The informal complaint was filed on October 8, 1956, 
which was within 9 months after the causes of action accrued. 
CONCLUSIONS 


Regarding the cantaloups involved in this proceeding, it ap- 
pears that the only point in issue concerns their quality at the 
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time they were available for delivery to respondent. It is com- 
plainant’s contention that the cantaloups tendered to respond- 
ent complied with the specifications of the contract. In its 
answer, respondent denies this and contends that the cantaloups 
were “absolutely no good.” 

The cantaloups in question were shipped from Huron, Cali- 
fornia, to Altoona, Pennsylvania, is car PFE 63380. Of the 
cantaloups contained in this car, respondent was to receive 50 
crates and the balance of the load was split among several 
other buyers in the Altoona area. To substantiate his conten- 
tion that the cantaloups were of good quality on arrival at 
destination, complainant has submitted in evidence affidavits 
of the dealers who purchased the balance of the load contained 
in car PFE 63380. Each of these dealers states that the can- 
taloups he received were of excellent quality and condition. 

In its answer, respondent enclosed a statement signed by its 
agent alleging that he inspected the cantaloups involved herein 
and that they were “absolutely no good.” However, the state- 
ment fails to give the place or the date of said inspection. In 
addition, respondent failed to submit an answering statement 
or to request that its verified answer and the exhibits attached 
thereto be considered as its answering statement. Accordingly, 
said answer and attached statement are not in evidence. 

The only other evidence contained in the record which might 
conceivably support respondent’s contention is that contained 
in the report of investigation. This evidence consists only of 
two letters from respondent to the Department in which it sets 
forth its contentions. In view of the evidence submitted by 
complainant regarding the condition of the shipment, we must 
conclude that the cantaloups tendered respondent met contract 
specifications. 

With regard to the potatoes involved in this proceeding, the 
point at issue concerns only the purchase price thereof. Re- 
spondent accepted the potatoes and made no timely complaint 
with respect thereto. Subsequently, respondent alleged that the 
purchase price was $3.48 per 50-pound sack instead of $7.50 
per cwt. as noted on the invoice and alleged in the complaint. 
As before stated, respondent failed to file an answering state- 
ment as provided under the rules of practice and, accordingly, 
respondent has failed to submit evidence to support its alle- 
gation. Therefore, we must conclude that the price of the 
potatoes was as alleged by complainant. 
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In view of the above, it is our conclusion that respondent’s 
failure to pay to complainant the balance of the purchase price 
of the cantaloups and of the potatoes is in violation of section 2 
of the act. 

There are due and owing complainant the sum of $239 aris- 
ing from the cantaloup transaction and the sum of $31.25 
arising from the potato transaction, a total of $270.25. Repa- 
ration in this amount, with interest, should be awarded com- 
plainant from respondent, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $270.25, with interest there- 
on at the rate of 5 percent per annum from September 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5395) 


THE UNITED BROKERS, INC. v. CHARLES E. TORREY. PACA 
Docket No. 7201. Decided March 13, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 28, 1957. 
The formal complaint was filed on October 4, 1957. Complain- 
ant seeks an award of reparation in the amount of $316.15, 
which is alleged to be the amount of brokerage earned in the 
sale of 12 trucklots of produce for respondent’s account during 
November and December 1956 and January 1957. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on December 21, 1957. On the same date, a copy 
of the report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The United Brokers, Inc., is a corporation 
whose address is Post Office Box 1336, Huntington, West Vir- 


ginia. 
2. Respondent is an individual, Charles E. Torrey, whose 
address is Elba, New York. At the time of the transactions 


involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant, acting 
as broker, negotiated on behalf of respondent the sales of 
respondent’s produce set forth below. The date of sale, the 
quantity and variety, the brokerage rate, the buyer, and the 
amount of brokerage for each sale are as indicated: 


Date Quantity & Variety Brokerage 
1956 Rate Buyer Brokerage 
Nov. 9 380050-lb.bagscabbage $.05bag Tri-State Produce $ 15.00 
1500 10-lb. bags potatoes .10cwt. Tri-State Produce 15.00 
Nov.18 40150-lb. bags potatoes .10cwt. Schaefer Super Market 20.05 
1000 10-lb. bags potatoes .10cwt. Schaefer Super Market 10.00 
Nov.16 60050-lb. bags potatoes .10cwt. Schaefer Super Market 25.00 
500 10-lb. bags potatoes .10cwt. Schaefer Super Market 
Nov. 20 500 50-lb. bags potatoes .10cwt. Black Diamond F. &. P. 
500 10-lb. bags potatoes .10cwt. Black Diamond F. & P. 
Nov. 28 3800 50-lb. bags potatoes .10cwt. Merchants Whlse. Gro. 
1500 10-lb. bags potatoes .10cwt. Merchants Whlse. Gro. 
Nov.30 300 50-lb. bags potatoes .10cwt. Black Diamond F. & P. 
1500 10-lb. bags potatoes .10cwt. Black Diamond F. & P. 
Nov. 30 50010-lb. bags potatoes .10cwt. Harry Wallis 
412 50-lb. bags potatoes .10cwt. Harry Wallis 
50 50-lb. bagscabbage .05bag Harry Wallis 
50 50-lb. bags onions 05bag Harry Wallis 
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Date Quantity & Variety Brokerage 

1956 Rate Buyer Brokerage 

Dec.11 45050-lb. bags potatoes .10cwt. Black Diamond F. & P. 22.50 
100 10-lb. bags potatoes .10cwt. Black Diamond F. & P. 1.00 

Dec.19 32550-lb.bagscabbage .05bag Cecil Adkins 16.25 

Dec. 28 500 50-lb. bags potatoes .10cwt. Black Diamond F. & P. 25.00 
700 10-lb. bags potatoes .10cwt. Black Diamond F. & P. 7.00 

Dec. 31 50010-lb. bags potatoes .10cwt. Merchants Whlse. Gro. 5.00 

1957 

Jan.28 575 50-lb. bags potatoes .10cwt. Quality Fruit & Prod. 28.75 





Total $316.15 


4. In compliance with the contracts negotiated by complain- 
ant, respondent shipped from Elba, New York, to destinations 
in the States of Kentucky, Ohio, and West Virginia, trucklots 
of produce, on the dates, and to the buyers set forth in Finding 


of Fact No. 3. 

5. The total amount of brokerage earned by complainant 
is $316.15, no part of which has been paid to complainant by 
respondent. 


6. The informal complaint was filed on June 28, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant for 
brokerage services is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $316.15, 


with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $316.15, with interest there- 
on at the rate of 5 percent per annum from February 1, 1957, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5396) 


WESTERN PRODUCE COMPANY v. HOWARD MICHAELIS COMPANY. 
PACA Docket No. 6803. Decided March 13, 1958. 


Breach of Contract—Return of Deposit— 
Dismissal 


In starting delivery August 29 respondent complied with the terms of the 
contract which called for delivery to start approximately August 15 
to 20 “maturity and weather permitting.” Complainant’s refusal to 
pay for the shipments tendered was a breach of the contract and 
respondent was relieved of any further obligation under the contract. 
Under the circumstances, complainant is not entitled to a return of 
the deposit, and the complaint is dismissed. 

Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Dar- 
vel Ries, of Moses Lake, Washington, for respondent. Mr. Arno 
Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed May 4, 1956, complainant 
alleges that respondent failed to deliver 10 carloads of potatoes 
at the time specified in a contract between complainant and 
respondent. Therefore, complainant seeks return of a thousand- 
dollar deposit plus recovery for loss of profits in the amount of 
$488.33. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on May 28, 1956. A copy of the report of investiga- 
tion was served upon complainant on May 25, 1956. Copies of 
a supplemental report of investigation were served upon com- 
plainant on October 15, 1956, and upon respondent on the 
following day. 

Respondent’s answer, filed on June 4, 1956, admits the mak- 
ing of the contract and the receipt of the thousand-dollar deposit 
but alleges that the delay in delivery of the potatoes was due 
to adverse weather conditions and was authorized by the terms 
of the contract. Respondent alleges further that complainant 
refused to accept the potatoes in accordance with the terms 
of the contract in that complainant would accept them only 
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under protest. Therefore, respondent alleges he resold the two 
cars which had been tendered to complainant and did not tender 
any more cars to complainant under the contract. Respondent 
denies that complainant is entitled to recovery for loss of profit 
or for return of the deposit. 


In an oral hearing held at Moses Lake, Washington, on June 
25, 1957, respondent appeared and testified. The deposition of 
Gus H. Kury was introduced on behalf of the respondent and 
the deposition of Maurice Belson was introduced on behalf of 
the complainant. Both parties in this case were represented 
by counsel and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Maurice Bel- 
son, Joe Zelkin and George Kachavos, doing business as Western 
Produce Company, whose address is 1 South Water Market, 
Chicago 8, Illinois. 


2. Respondent is an individual, Howard Michaelis, doing 
business as Howard Michaelis Company, whose address is Post 
Office Box 1554, Moses Lake, Washington. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or about April 4, 1955, in the course of interstate 
commerce, complainant and respondent entered into a contract 
whereby respondent agreed to sell to complainant 10 carloads 
of potatoes, each car containing 360 one-hundred pound sacks 
of U. S. No. 1, 6-ounce minimum, Moses Lake brand, Washing- 
ton Russets, at the price of $2.40 per hundredweight, f.o.b. 
Moses Lake, Washington. Shipment was to be made at the rate 
of one car per day, starting approximately August 15 to 20, 
1955, weather and maturity permitting. Complainant was to 
pay $100 per car as deposit, balance to be invoiced by Gus H. 
Kury, respondent’s broker, when he received the car numbers 
and papers from respondent. 


4. Complainant paid the thousand-dollar deposit as required 
by the contract. 


5. Due to unfavorable weather and consequent late matur- 
ity of the potatoes, the first shipment under the contract was 
not made from Moses Lake until August 29, 1955. The second 
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shipment was made on August 31, 1955. The potatoes in both 
ears complied with the terms of the contract. 


6. Complainant was advised of the two shipments on August 
31, 1955, and informed Kury that it would accept the two cars 
“under protest.” Complainant informed respondent during a 
telephone conversation on September 1, 1955, that it would 
not pay for the potatoes until after an opinion was received 
from the Department of Agriculture relating to complainant’s 
liability. Respondent thereupon instructed Kury to resell the 
two cars that had already been tendered to complainant, which 
Kury did. 


7. The formal complaint was filed May 4, 1956, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The first issue in this proceeding is whether potatoes answer- 
ing contract requirements were available to respondent for 
delivery to eomplainant prior to August 29, 1955. Michaelis 
testified that August 15 to 20 is the normal starting time for 
the shipment of potatoes from the Moses Lake district, but 
that in 1955 weather conditions were such that the harvest of 
potatoes began later than usual. In his deposition, Belson 
pointed out that it appears from the material in the investiga- 
tion report that U. S. No. 1 potatoes of the size of 4 ounces 
and larger were shipped from the Moses Lake district begin- 
ning August 16 in 1955. The report indicates that among 
these potatoes was a certain percentage which graded 6 ounces 
and larger. Therefore, said Belson, it would have been possible 
for Michaelis, beginning August 16, 1955, to obtain potatoes 
which would comply with the terms of the contract even though 
he would have had to hire a special crew and extra help to 
do so. Belson’s analysis is predicated on Quality Potato Co. V. 
Cooney & Korshak, 138 A.D. 1104, which dealt with potatoes 
which were to be shipped from the Moses Lake, Washington, 
district. The contract in the present proceeding, however, 
refers not to Russet potatoes in general from the Moses Lake, 
Washington, district but to a specific brand of potatoes from 
that district, namely, Moses Lake. Michaelis testified that he 
grew and packed all Washington Russet potatoes marketed 
under the Moses Lake brand and that Washington Russets of 
this brand, and of the quality required by the contract were 
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not ready for delivery until August 29, 1955, the delay being 
due to unfavorable weather. The material in the report of 
investigation indicates that the very first shipment of this 
quality of potatoes, i.e, U. S. No. 1, 6-ounce minimum, which 
respondent made was the shipment of August 29, 1955, which 
was made for delivery to complainant. Furthermore, no other 
shipper shipped 6-ounce minimum potatoes from August 16 
to August 29, 1955. Nor is there evidence in the record to in- 
dicate that respondent could have obtained any of the potatoes 
that were shipped prior to August 29, 1955. Consequently, it 
is our conclusion that respondent was prevented by weather 
conditions from shipping potatoes of the quality and brand 
contracted for until August 29, 1955. 


It must therefore be determined whether or not the contract 
permitted respondent to delay shipment until August 29, 1955. 
Under the contract shipment was to start approximately August 
15 to 20. However, these dates were modified by the words 
“maturity and weather permitting.” In giving effect to all 
words in the contract, as we are required to do, we are led to 
the conclusion that the quoted language modifies the specified 
dates in the contract to the effect that if, due to weather and 
maturity conditions it is impossible for respondent to make 
delivery between these stated dates, then respondent must make 
delivery as soon thereafter as possible. We believe, therefore, 
that respondent complied with the terms of the contract in 
starting delivery as late as August 29, 1955. 

The two carloads of potatoes shipped by respondent to com- 
plainant were unconditionally appropriated to the contract and 
title therein passed to complainant. Uniform Sales Act, § 19, 
Rule 4(1) and § 20(2). Delivery and payment being concurrent 
conditions, Uniform Sales Act, § 42, respondent could, when 
he was informed by complainant that payment would not be 
made on delivery, exercise his right under the Uniform Sales 
Act and resell the potatoes, § 51, § 53(1) (a) (c) and § 60(1). 
Likewise complainant’s refusal to pay on delivery constituted 
an anticipatory breach of contract which relieved respond- 
ent from the obligation to tender the remaining eight cars. 
McPherson v. Walker, 40 Ill. 371 (1866); Inter-Ocean Mercan- 
tile Corp. V. Sawyer Biscuit Co., 253 Ill. App. 551 (1929). 
Consequently it appears that complainant, being in default, 
cannot recover its alleged loss of profits. 
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There remains the question as to whether or not complainant 
is entitled to the return of its deposit. It has been said that 
“the courts have generally held that a buyer of goods who 
refused without cause to accept delivery of the goods could 
not recover the down payment.” Annot., 11 A.L.R. 2d 704. 
See also 5 Williston, Contracts, § 1476 (1937). However, well- 
respected authorities have pointed out that this statement of 
the rule is an overgeneralization which does not take into 
account the facts involved in the decisions usually cited to 
support this rule. We agree with the analysis of these cases 
found in § 1135 of Corbin on Contracts: 


“The cases denying restitution can, in the light of the 
preceding discussion, be justified on one or more of the 
following grounds: (1) The defendant has not rescinded 
and remains ready and willing to perform, and still has 
a right to specific performance by the purchaser; (2) the 
plaintiff has not shown that the injury caused by his breach 
is less than the installments received by the defendant; 
(3) there is an express provision that the money may be 
retained by the vendor and the facts are such as to make 


this a genuine provision for liquidated damages, and not 
one for a penalty or forfeiture. If the facts are such that 
none of these justifications exists, restitution should be 
allowed.” 


This analysis was approved in Schwartz v. Syver, 264 Wis. 
526, 59 N. W. 2d 489 (1953). See also Rest. Contracts, Sec. 
357 and the following cases criticizing the general rule: Am- 
torg Trading Corp. Vv. Miehle Printing Press & Mfg. Co., 206 
F. 2d 103 (2d Cir. 1953); Home Builders & Suppliers v. Tim- 
berman, 75 Ariz. 337, 256 P. 2d 716 (1958); Freedman V. Rec- 
tor, etc., of St. Mathias Parish, 87 Cal. 2d 16, 230 P. 2d 629 
(1951), Annot. 31 A.L.R. 2d 1; Pierce v. Stoub, 78 Conn. 459, 
62 A. 760 (1906); Malmberg v. Baugh, 62 Utah 331, 218 P. 
975 (1923). See also the annotator’s comments at 31 A.L.R. 
2d 8, et seq. Joseph Notarianni & Co. V. Miller Fruit Co., 8 
A.D. 396, and Cortley Frosted Foods, Inc. v. Ecco Pack. Co., 
11 A.D. 76, are in agreement with the critics of the so-called 
general rule, for in both cases recovery of the deposit was 
denied only where the amount was not so greatly in excess of 
the probable harm caused as to be considered a penalty. 


This contract having been made in Illinois for shipment of 
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potatoes to Illinois, Illinois law applies to its interpretation and 
performance except insofar as procedural questions and matters 
covered by the Perishable Agircultural Commodities Act are 
concerned. Schuman Co. v. Nelson, 219 F. 2d 627 (38d Cir., 
1955); Rothenberg v. H. Rothstein & Sons, 183 F. 2d 524 
(3d Cir. 1950). Since the return of the deposit is a matter 
of substance not covered by the Federal act, we must there- 
fore see whether or not Illinois law agrees with our analysis. 
There are a number of Illinois cases relating to return of de- 
posits where the sale of real property was involved. One of 
these cases was decided by the United States Supreme Court, 
Hansbrough v. Peck, 72 U.S. 497 (1867). That case is explained 
by Corbin, § 1130, as falling in the class where there is no right 
of restitution because the vendor still has the right to specific 
performance. The confusion in this line of cases is well ex- 
pressed in Tucker v. Beam, 343 Ill. App. 290, 98 N.E. 2d 871 
(1951): 
“There is probably no branch of contract law in such a 
state of confusion as that concerning the rights at law of 
a defaulting purchaser under a contract for a deed. Al- 
though the factual situations differ widely, it remains 
extremely difficult to state any general principle to be 
deduced from the case. About all that can be done is to 
find a majority view, and concede that some cases are not 
in conformity.” 
The only case which we have been able to find relating to a 
sale of goods is Colvin v. Weedman, 50 Ill. 311 (1869). In that 
case the purchaser of cattle could not pay for them on delivery 
and it was held that he was not entiled to a return of his 
deposit. However, it appears from the case that the purchaser 
concealed material facts and could therefore be regarded as 
having been willful or deliberate in his nonperformance. Like- 
wise plaintiff had not shown, in that case, that defendant’s 
damages were less than the down payment. Consequently we 
beileve that the decision in this case is in accord with Corbin’s 
analysis and with the Restatement of Contracts. We are of the 
opinion, therefore, that Illinois is in agreement with our view 
of the law. 
Applying this rule of law to the case before us we find com- 
plainant in default. We also find an indication that the price 
of potatoes dropped between August 15 and August 29, 1955. 
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Furthermore, complainant introduced no evidence that the 
seller was not damaged to the extent of the deposit even though 
complainant had this burden of proof. See Furst v. Scharer, 
119 Cal. App. 2d 605, 260 P. 2d 198 (1953). Consequently, 
since there is an indication that respondent probably was 
damaged and since complainant did not prove that respondent 
was not damaged to the extent of the deposit, it must be con- 
cluded that complainant is not entitled to return of the deposit. 
Therefore, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5397) 


Bub, INC. v. BISESI Fruit Co. PACA Docket No. 7212. De- 
cided March 17, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Messrs. Jacob Abramson and H. B. Fulton, of Salinas, California, for 
complainant. Mr. T. Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on May 24, 1957. Formal complaint was received on 
August 2, 1957. Complainant seeks an award of reparation 
in the amount of $655.20, which is alleged to be the purchase 
price of a carload of lettuce sold by its assignor to respondent 
in October 1956. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on January 29, 1958. A copy of the report of in- 
vestigation was served upon complainant on January 21, 1958. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Bud, Inc., is a corporation whose address 
is P. O. Box 548, Salinas, California. Complainant is the as- 
signeee of all claims against respondent held by Bud Antle 
Co., Salinas, California. 


2. Respondent is an individual, Dominic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about October 8, 1956, in the course of interstate 
commerce, complainant’s assignor sold to respondent 546 car- 
tons of good quality lettuce, 2-dozen size, at $1.05 per carton, 
f.o.b. shipping point, plus 15 cents per carton for vacuum 
cooling, or a total purchase price of $655.20. 


4. On October 8, 1956, lettuce meeting the specifications of 
the contract was shipped from Salinas, California, to respondent 
at New Orleans, Louisiana, in car PFE 42267. The shipment 
was received and accepted by respondent, but respondent has 
failed and refused to pay to complainant or complainant’s 
assignor the agreed purchase price of $655.20, or any part 
thereof. 


5. An informal complaint was filed on May 24, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant or complainant’s 
assignor the purchase price of the lettuce is a violation of sec- 
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tion 2 of the act. Complainant should be awarded reparation 
in the amount of $655.20, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $655.20 with interest thereon 
at the rate of 5 percent per annum from November 1, 1956, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5398) 


LITTLE Rock TOMATO COMPANY, INC. v. C & D ToMATO CoM- 
PANY. PACA Docket No. 7172. Decided March 17, 1958. 


Failure to Pay—Financial Inability 
Financial inability to pay is no defense in a reparation proceeding. 
Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Blanksten 


and Lansing, of Chicago, Illinois, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 21, 1957. 
Complainant seeks an award of reparation in the amount of 
$9,386.61, which is alleged to be due in connection with eight 
truckloads of tomatoes sold by respondent for the account of 
complainant. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorney on November 5, 
1957. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on the same 
date. 


On November 25, 1957, respondent filed an answer admitting 
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all the allegations of the complaint except the allegation that 
respondent’s failure to pay constituted a violation of section 2 
of the act. Respondent alleged that there is no justification 
for the disciplinary action requested by complainant in the 
formal complaint because respondent’s failure to pay was oc- 
casioned by economic circumstances beyond its control which 
it stands ready to prove. Respondent asked for an oral hearing. 


On December 2, 1957, complainant filed a motion in which 
it requested that an order awarding reparation to complainant 
be issued without an oral hearing because of respondent’s ad- 
mission of the facts alleged in the complaint. A copy of the 
motion was served upon respondent’s attorneys and they filed 
objections to the motion on January 21, 1958. It is stated 
therein that since complainant requested the Department to take 
disciplinary action in the complaint, complainant cannot be 
heard to object to respondent’s defense thereto. Complainant’s 
motion was granted by the Presiding Officer. The findings of 
fact and order herein are based on respondent’s admissions, 
and without the submission of evidence at an oral hearing or 
by way of the shortened procedure. 
























FINDINGS OF FACT 


1. Complainant, Little Rock Tomato Company, Inc., is a 
corporation whose address is P. O. Box 2014, Little Rock, 
Arkansas. 








2. Respondent is a partnership composed of Joseph A. Cut- 
tone and Joseph A. Guffrea, doing business as C & D Tomato 
Company, whose address is 58 South Water Market, Chicago, 
Illinois. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 












8. During August 1957, in the course of interstate com- 
merce, complainant shipped eight truckloads of tomatoes from 
Little Rock, Arkansas, to respondent at Chicago, Illinois. Each 
of these shipments was to be sold by respondent for complain- 
ant’s account. 












4. Upon arrival of the tomatoes at Chicago, Illinois, re- 
spondent sold them for complainant’s account. The dates of 
shipment by complainant, the number of baskets, and the net 
proceeds realized by respondent are as follows: 
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Dates 1957 Number of Baskets Net Proceeds 
August 3 1078 $1,540.83 
August 3 845 1,289.93 
August 6 751 1,035.34 
August 8 854 837.77 
August 10 600 1,298.20 
August 13 600 1,298.20 
August 14 502 1,126.88 
August 17 910 1,009.54 


5. The total net proceeds is $9,436.19. Respondent sent com- 
plainant a check in the amount of $1,540.83 for the first ship- 
ment. This check was returned by the bank upon which drawn 
because of insufficient funds and complainant was charged a 
protest fee of $2.62. There is due and owing to complainant 
from respondent the total net proceeds of $9,436.19, plus the 
protest fee of $2.62, or a total of $9,438.81. 


6. The formal complaint was filed on October 21, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 
Complainant in the formal complaint requested the Secretary 


to award damages in the amount established by the evidence 
and also to take such disciplinary action as may be deemed fit 
and proper in the premises. Respondent’s sole defense per- 
tained to the disciplinary action and its request for oral hearing 
apparently was for the purpose of presenting proof of mitigat- 
ing circumstances to be considered in connection with such 
disciplinary action. 

The Presiding Officer granted complainant’s motion that the 
oral hearing requested by respondent in its answer be denied. 
We concur in this ruling for the following reasons. 


The rules of practice (7 CFR 47.1 et seg.) issued under the 
act provide for two separate and distinct types of proceedings, 
reparation and disciplinary. As stated in section 47.6 of such 
rules, reparation proceedings are instituted by the persons 
claiming damages. On the other hand, section 47.27 provides 
that disciplinary proceedings may be instituted only upon mov- 
ing papers filed by the Deputy Administrator of the Agricul- 
tural Marketing Service, or his delegatee. Since the present 
proceeding is one for reparation, and no defense therein was 
presented by respondent, no issue of fact arose which required 
the submission of evidence either by way of oral hearing or 
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the shortened method of procedure. It is elementary that a 
party must raise an issue of fact in order to get a hearing on 
the facts. Briehl v. Dulles, 248 F. (2d) 561, 574 (D.C. Cir. 
1957). 

But even if respondent’s defense could be construed as apply- 
ing to the reparation proceeding, it would be ineffectual. It 
has been consistently held that financial inability to pay is no 
defense in a reparation proceeding. Pacific Fruit Exchange V. 
G. F. Donald, 15 A.D. 9438. 

Complainant alleged in the formal complaint that the toma- 
toes were sold by respondent for total net proceeds of $9,383.99. 
Attached to the formal complaint are copies of the account 
sales received by complainant from respondent for the eight 
loads. The account sales for the load of August 14 contains 
several mistakes in computation. It shows 94 boxes of tomatoes 
sold at $2.25 each for a total of $201.50, whereas the total 
should be $211.50. Making this correction, the total gross pro- 
ceeds of this load is $1,291.09, instead of $1,281.09. Further- 
more, the total expenses should be $164.71, not $206.91. De- 
ducting the expenses of $164.71 from the gross proceeds of 
$1,291.09, leaves net proceeds of $1,126.38 for this load. The 
correct net proceeds of the eight loads is $9,436.19. 

Respondent’s failure to pay complainant $9,438.81, the total 
net proceeds of $9,436.19, plus the protest fee of $2.62 is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the amount of 
$9,438.81, with interest thereon at the rate of 5 percent per 
annum from September 1, 1957, until paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5399) 


S. D. MONASH PRODUCE Co. v. M. R. DAvis & Bros. PACA 
Docket No. 6961. Decided March 17, 1958. 
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Petition for Reconsideration—Dismissal 
The order of February 11, 1958, is supported by the evidence and the law 
applicable thereto. Respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on February 11, 1958, awarding 
reparation to complainant against respondent in the amount 
of $147.12, with interest. A copy of this order was served 
upon respondent. Within the time allowed for that purpose 
by the rules of practice, respondent’s attorney filed a petition 
for reconsideration. In addition, two letters were received from 
respondent which have been accepted as part of the petition 
for reconsideration. 


Upon reconsideration of the order of February 11, 1958, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion, that order is supported by the 
evidence and by the law applicable thereto. Accordingly, re- 
spondent’s petition is hereby dismissed without prior service 
upon complainant. 

The reparation awarded in the order of February 11, 1958, 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5400) 


HASTINGS POTATO GROWERS ASSOCIATION v. JIMMIE SHMON, 
PRODUCE BROKER. PACA Docket No. 7177. Decided March 
20, 1958. 


Breach of Contract—Burden of Proof 


Respondent failed to sustain the burden of proof as to a breach of war- 
ranty and as to a contract of consignment and he is ordered to pay 
to eomplainant the amount requested. 
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Complainant pro se. Mr. Morris Bogdanow, of Houston, Texas, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on August 20, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,236.75, which is alleged to be the unpaid purchase price of 
a truckload of potatoes sold to respondent on or about April 
18, 1957. 

A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on November 8, 1957. A copy of the report of 
investigation was served upon complainant on November 7, 
1957. Respondent filed an answer on December 2, 1957, alleg- 
ing that the potatoes shipped to him by complainant were 
“spoiled” on arrival at destination and that complainant, after 
being notified of this fact, instructed respondent to sell the 
shipment for the best price possible. 

Although the amount in controversy exceeds $500, neither 
party requested an oral hearing. The shortened method of pro- 
cedure was therefore followed in accordance with section 47.20 
of the rules of practice. Pursuant thereto, complainant re- 
quested that its sworn complaint and exhibits be considered 
as its opening statement. Respondent did not file an answering 
statement. 


























FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is 
a corporation whose address is Hastings, Florida. 






2. Respondent is an individual, Jimmie Shmon, doing busi- 
ness as Jimmie Shmon, Produce Broker, whose address is Ad- 
ministration Building, 3100 Produce Row, Houston, Texas. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about April 18, 1957, in the course of interstate 
commerce, complainant contracted to sell to respondent one 
truckload of potatoes, of the quality, in the quantities, and 
at the prices set forth below, delivered Houston, Texas: 
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No. Unit 

Sacks Weight Grade Price Extension 
25 100 Ibs. U.S. No. 1-A (91%) $3.70 $ 92.50 
565 50 Ibs. U.S. No. 1-A (91%) 1.95 1,101.75 
25 50 Ibs. U.S. No. 1-B 1.70 42.50 





$1,236.75 


4. On April 19, 1957, pursuant to the contract between the 
parties, complainant shipped by truck to respondent at Houston, 
Texas, potatoes meeting the specifications of the contract. A 
Federal inspection, restricted to the 590 sacks of U. S. No. 1-A 
potatoes included in the truckload, was made at shipping point, 
Hastings, Florida, at 9:30 p.m. on the same day. These po- 
tatoes were certified, with respect to grade, as follows: 


“Grade: Average 91% U.S. No. 1 quality. Size A (no 
soft rot).” 


5. Respondent received and accepted the shipment of po- 
tatoes, but failed to pay any part of the agreed purchase price 
of $1,236.75. 


6. On January 22, 1958, an order was issued by the Depart- 
ment, requiring respondent to pay to complainant $800, which 
sum respondent admits owing complainant as an undisputed 
amount. 


7. The formal complaint was filed on August 20, 1957, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The primary defense raised by respondent in his answer 
relates to his allegation that the potatoes making up the ship- 
ment involved in this proceeding were “spoiled” upon arrival 
at destination. Respondent does not elaborate, or give any 
details, as to what his use of the word “spoiled” means. We 
may therefore reasonably assume that such usage refers to 
deterioration in the condition of the potatoes involved herein. 
Assuming that such is the meaning of the term, then respond- 
ent is charging complainant with breach of contract in failing 
to deliver potatoes to respondent in keeping with contract 
requirements. Complainant, however, has made a prima facie 
case in showing that it shipped potatoes answering contract 
requirements. Since the shipment was subsequently accepted 
by respondent, then the burden rests upon respondent to estab- 
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lish complainant’s alleged breach of contract by a preponder- 
ance of the evidence. No evidence, however, by way of an 
inspection certificate or otherwise, is submitted by respondent 
as proof that the potatoes failed to meet contract requirements 
upon arrival at destination. Respondent has therefore failed 
to sustain his burden of proof and it is concluded that no breach 
of warranty was committed by complainant. 

A further defense raised in respondent’s answer deals with 
his allegation that complainant authorized him, respondent, to 
sell the potatoes on consignment for the best price possible after 
the potatoes arrived in Houston; that such consignment sale 
was had, with proceeds of $800 resulting therefrom; and that 
this sum is all that is due and owing complainant on account 
of this transaction. The alleged consignment is denied by 
complainant. 

The burden of proving a contract of consignment, in abro- 
gation of the original contract of sale between the parties, rests 
upon respondent. He offers no evidence of such consignment 
contract. It is not shown that he ever submitted an account 
of sales to complainant on account of this transaction, or per- 
formed in such a manner as to infer that he was acting in 
accordance with a contract of consignment. It is concluded, 
therefore, that respondent has failed to sustain his burden of 
proof, and that complainant did not authorize respondent to sell 
the potatoes involved herein for complainant’s account. 

Respondent, having accepted the shipment of potaoes, owes 
complainant the full purchase price therefor, or $1,236.75. 
Since an order for the undisputed amount of $800 has already 
been issued in complainant’s favor by the Department, this 
order is restricted to the balance of the purchase price, or 
$436.75. Failure of respondent to pay this amount is a viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the sum of $436.75, with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $436.75, with interest there- 
on at the rate of 5 percent per annum from May 1, 1957, 
until paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 5401) 


ERNESTO FERRARA v. JAMES R. PACE. PACA Docket No. 7194. 
Decided March 25, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Morales & Davila, of Laredo, Texas, for complainant. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on September 9, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,448.75, which is the alleged total purchase price of a truck- 
load of tomatoes sold and delivered to respondent in March 
1957. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on November 12, 1957. A copy of the report of 
investigation was served upon complainant on that same date. 
Subsequent to the filing of the complaint, a bond was filed by 
complainant, a citizen of the Republic of Mexico, in compliance 
with section 6(e) of the act. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Nowithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Ernesto Ferrara, is an individual whose 
address is Guerrero and Nuevo Leon, Nuevo Laredo, Tamauli- 
pas, Republic of Mexico. 
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2. Respondent is an individual, James Reid Pace, doing 
business as James R. Pace, whose address is 1528 N.E, 39th 
Street, Oklahoma City, Oklahoma. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


38. On or about March 5, 1957, in the course of foreign com- 
merce, complainant sold to respondent a truckload of tomatoes 
for a total purchase price of $1,448.75, f.o.b. Nuevo Laredo, 
Tamaulipas, Mexico. 


4. On or about March 5, 1957, the tomatoes were inspected 
and accepted by respondent in Nuevo Laredo, Tamaulipas, 
Mexico. On the same day, these tomatoes were shipped to 
Laredo, Texas, where they were transferred to respondent’s 
truck for shipment to Okaloham City, Oklahoma. 


5. Although requested to do so, respondent has failed and 
refused to pay complainant the purchase price of $1,448.75, or 
any part thereof. 


6. The formal complaint was filed on September 9, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral heading and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the tomatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,448.75, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,448.75, with interest 
thereon at the rate of 5 percent per annum from April 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5402) 


A. E. WHITELEY PRODUCE Co. v. BISESI FRuIT Co. PACA Docket 
No. 7220. Decided March 27, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed December 11, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,155.49, which is alleged to be the net proceeds due from the 
sale of five truckloads of onions consigned to the respondent 
during May and June 1957, to be sold for complainant’s account. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 15, 1958. A copy of the report of in- 
vestigation was served upon complainant on January 11, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, A. E. Whiteley, doing busi- 
ness as A. E. Whiteley Produce Co., whose address is La Pryor, 
Texas. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transactions 
involved herein, respondent was licensed under the act. 
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3. During May and June 1957, in the course of interstate 
commerce, complainant consigned to respondent, to be sold for 
complainant’s account, five truckloads of onions. The onions 
were shipped from La Pryor, Texas, to respondent at New 
Orleans, Louisiana. 

4. Respondent sold the onions and, although requested to 
do so, has failed and refused to pay complainant the net receipts 
from the sales, amounting to $1,155.49, or any part thereof. 


5. The formal complaint was filed on December 11, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the net 
proceeds from the sales on consignment of the onions is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,155.49, with interest, and the 
facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,155.49, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1957, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 5403) 


PACA Docket No. 7141. Dismissed March 11, 1958, by Thomas 
I. Flavin, Judicial Officer. 


(No. 5404) 


PACA Docket No. 7069. Dismissed March 20, 1958, by Thomas 
J. Flavin, Judicial Officer. 





